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[Plaintiffs' nmotion for judgnment on the agency
record granted in part and denied in part; re-
manded to International Trade Adm nistration.]

Deci ded: May 20, 2004

Caneron & Hornbostel LLP (Dennis Janes, Jr.) for the
plaintiffs.

Peter D. Keisler, Assistant Attorney General; David M Cohen,
Director, Commercial Litigation Branch, Gvil Dvision, US.
Departnent of Justice (Lucius B. Lau); and Ofice of Chief Counsel
for Inmport Adm nistration, U S. Departnment of Comrerce (Robert E.
Ni el sen), of counsel, for the defendant.

AQUI LI NO, Judge: This case comenced pursuant to 19
U S.C. 88 1516a(a)(2)(A(i)(l) and (B)(iii) and 28 U.S.C. 88 1581-
(c) and 2631(c) consolidates conplaints filed by Cal cutta Ferrous
Ltd., CIT No. 00-06-00277, and by Kiswok Industries Pvt. Ltd., CIT
No. 00-06-00280, each praying for relief fromCertain |Iron-Mtal

Castings fromlndia: Final Results of Countervailing Duty Adm ni s-

trative Review, 65 Fed.Reg. 31,515 (May 18, 2000), promrul gated by
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the I nternational Trade Adm nistration, U S. Departnent of Conmerce

("I'TA").

Following the grant of plaintiffs' notion for consoli-
dation, counsel interposed a consent notion to stay this case
pendi ng resolution of a related issue still sub judice in Crescent

Foundry Co. v. United States, CI T No. 95-09-01239, and Kajaria lron

Castings Pvt. Ltd. v. United States, CIT No. 95-09-01240, nanely,

how i ncone received on nerchandi se not subject to the
rel evant countervailing duty order shoul d be treated when
cal cul ating benefits froman Indian i ncone tax exenption
program

Those matter(s) thereafter finally rested. See Kajaria Iron Cast-

ings Pvt. Ltd. v. United States, 21 CIT 99, 956 F. Supp. 1023, re-

mand results aff'd, 21 CT 700, 969 F. Supp. 90 (1997), aff'd in
part, rev'd in part and remanded, 156 F.3d 1163 (Fed.C r. 1998),

remanded, 23 C T 13 (1999), second renmand results remanded, 24 C T

134, third remand results remanded, 24 CIT 1274 (2000), fourth

remand results aff'd, 25 T , Slip Op. 01-5 (Jan. 24, 2001);

and Crescent Foundry Co. v. United States, 20 C T 1469, 951 F. Supp.

252 (1996), remand results aff'd, 21 CIT 696, 969 F.Supp. 1341

(1997), aff'd in part, rev'd in part, 168 F.3d 1322 (Fed.Cr.

1998), remanded, 23 CIT 12 (1999), second renand results renmanded,

24 CIT 141, third remand results remanded, 24 CIT 1278 (2000),

fourth remand results aff'd, 25 CIT , Slip Op. 01-6 (Jan. 24,

2001). By its terns, the parties' stay thus expiring, the plain-
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tiffs have filed a notion for judgnent upon the | TA record pursuant
to USCIT Rul e 56. 2.
I
All of this litigation, of course, has grown out of

Certain lron Metal Castings Fromlndia: Countervailing Duty O der,

45 Fed. Reg. 68,650 (Cct. 16, 1980). And, as indicated, this par-
ticular consolidated case focuses on the final results of an ITA
review of inports subject to that order for the cal endar year 1997.
Plaintiffs' notion faults those results as foll ows:
A | TA Did Not Use the Correct Benefit Received
by Calcutta Ferrous to Determ ne the Counter-
vai l able Subsidy from India's Passbook
Schene| . ]
B. Countervailing Preferential Export Financing
as Well as Inconme Tax Deductions under Tax
Code Section 80 HHC Doubl e-Counts the Subsi -
dies fromthe Financing Prograns.]
C. | TA Failed to Properly Account for Penal In-
terest Paid by Calcutta Ferrous on Preferen-
tial Export Loans|[.]
D. Since Kiswok WAs Able to Break down Revenues
Bet ween Subj ect and Non- Subj ect Castings, |ITA
Should Have Calculated the Section 80 HHC
Subsidy Based on Tax Savings Relating to
Subj ect Castings Only[.]

Plaintiffs' Menorandum p. i (capitalization in original).

A
The ITA's admnistrative review herein found that the
governnment of India s "Passbook Schene" renmained in effect for the

first three nonths of the year at issue. See Certain Iron-Metal
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Castings Fromlndia: Prelimnary Results and Parti al Reci ssi on of

Countervailing Duty Admnistrative Review, 64 Fed.Reg. 61,592,

61,596 (Nov. 12, 1999). For that tinme frane, the schene

provi ded exporters with credits that coul d be used to pay
the countervailing and customduties |evied on inported
products. [It] was available to certain categories of
exporters, i.e., those manufacturer and nmerchant export -
ers which were granted the status of export house,
tradi ng house, star tradi ng house, or super star trading
house. Upon the export of finished goods, which were
produced wi th indi genous raw naterials, and not inported
materials, the exporter was eligible to claimcredits
whi ch coul d be used to pay custons duties on subsequent
inports. The . . . schene was only applicable for those
exported products for which standard i nput/output norns
had been fixed. The standard i nput/output norns set out
quantities of inported raw materials needed to produce
one unit of finished output. The credit in the passbook
oo was cal cul ated on the basis of input/output norns
for the deened input content of the exported product.
The I ndian Custons Authority (I CA) determ ned the basic
custons duty payabl e against the input as if it had been
i nported and not sourced from the donestic market. A
conpany's passbook account was then credited for the
anount equivalent to the basic custons duty payable on
such deened inports. The conpany could then utilize the
credits inits passbook account to pay the countervailing
and custons duty levied on inported goods. Any good
whi ch was not included in the Negative List of Inports
coul d be inported under the Passbook Schene. Paynent of
the duties was made through a debit entry in the com
pany's passbook account by the | CA

ld. The agency verified that it was not nandatory for the

passbook holder to consunme the goods, inported wth
passbook credits, inthe production of exported products.
There was no rel ati on between the inported goods and the
production of the exporter and no relation between the
standard i nput/out put norns of the export product and t he
goods being inported wth passbook credits. The norns
were sinply used to calculate the credits. A conpany
coul d not transfer or sell passbook credits received, but
the goods inported with passbook credits could be
transferred or sold in the donestic market.
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The record indicates that Cal cutta Ferrous Ltd. ("CFL"),

a plaintiff at bar, availed itself of this program and al so that
the ITA determned the schenme was an export subsidy "[Db]ecause
receipt of the passbook credits was contingent upon export
performance"! and countervail abl e because

a financial contribution was provided by the governnent

in the formof custons duty revenue forgone[, and t]he

anmount of custons duty whi ch shoul d have been pai d by the
conpany to inport the goods constitute[d] the benefit

Id. at 61, 596-97.

To cal cul ate the benefit conferred by this program
we sumred the anount of passbook credits each respondent
conpany used during the POR to pay the custons duty on
goods i nported. W then divided the benefit by each
conpany's f.o.b. value of total exports for 1997.°
This approach resulted in a rate of 7.27 percent for CFL® that is

contested by this plaintiff in several ways.

(1)
CFL contends that the ITA inappropriately relied on 19
C.F.R 8351.519(a)(3)(ii), adopted Novenber 25, 1998, and which
provided wth regard to identification and neasurenent of

count ervail abl e subsi di es:

! 64 Fed.Reg. at 61, 597.

2 1d. The "we" quoted here and hereinafter refers to the ITA
and "POR' to the period of review

® See ibid.
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Exenption of 1inport charges. If the Secretary
determnes that the exenption of inport charges upon
export confers a benefit, the Secretary normally wll
consider the amount of the benefit to be the inport
charges that ot herw se woul d have been paid on the inputs
not consunmed in the production of the exported product,
maki ng normal allowance for waste, and the anount of
charges other than inport charges covered by the exenp-
tion.

Implicit in plaintiff's position are two propositions,
namely, that the ITAdid in fact rely on this provision, and that
the reliance was unfounded. But CFL fails to show how and where on
the record the agency so relied. Instead, it states in conclusory
fashion that the "ITA initially based its reason for using the
unpaid duties as the benefit on 19 C. F. R 8351.519(a)(3)(ii)".
Plaintiffs' Menorandum p. 7. Later, it tenpers this assertion
with "apparently”. See id. at 11. Whatever the choice of words,
the record shows that the I TA plainly and repeatedly indi cated that
it did not rely on section 351.519(a)(3)(ii), viz:

.. . Al citations to the Departnent's regulations
reference 19 CFR part 351 (1998), wunless otherw se
i ndi cated. Because the request for this admnistrative
reviewwas filed before January 1, 1999, the Departnent's
substantive countervailing regulations, which were
published in the Federal Register on Novenber 25, 1998
(see CVD Regul ations, 63 FR 65348), do not govern this
revi ew.
65 Fed. Reg. at 31,515-16 (bold face in original);

- [Unless otherwi se indicated, all citations to the
Department's regulations are to the regulations as
codified at 19 CFR Part 351 (1998).

64 Fed.Reg. at 61, 593;
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W note that the Departnent's substantive CVD
Regulatlons cited by respondents are not controlling in
this review because the request for the review was
received prior to the effective date of the new regul a-
tions.
| TA | ssues and Deci si on Menorandum (" DecMeno"), PubDoc 94, p. 16,
n. 27.
(2)
CFL contends that the |ITA inappropriately applied 19
U S C 81677(5 (D)(ii), which defined "financial contribution" to
mean a governnental authority's "foregoing or not «collecting
revenue that is otherwi se due, such as granting tax credits or
deductions fromtaxable income”. The gist of plaintiff's argunent
is that the agency failed to find both governnmental pecuniary
assi stance and a benefit as required by 19 U.S. C. 88 1677(5) (D) and

(E). Cf. Delverde, SRL v. United States, 202 F. 3d 1360, 1366 (Fed.

Cr. 2000)("the statute clearly requires that in order to find that
a person received a subsidy, Commerce [nust] determ ne that that
person received froma governnment both [pecuniary assistance] and
benefit"). In particular, CFL insists that the I TA did not make a
determ nati on under section 1677(5)(E). In support thereof, it
directs the court's attention to the ITA's lack of reference to
that section in its decision nenorandum page 17:
. . [Tl he respondents are incorrect on the valuation of
the benefit. It is irrelevant whether the respondents
make a profit on the sale of the inported good. The
financial contribution and benefit provided to the
respondents by the governnent under this programis the

anmount of duties that otherw se woul d have been paid on
these inports. See section [1677](5)(D)(ii) of the Act.
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Therefore, we cal cul ated the benefit under this program
based upon the anmount of inport duties that would have
been paid by the respondents absent the use of credits
provi ded under the Passbook Schene.
The plaintiff clainms that, because only that subsection (5)(D)(ii)
is cited, the agency relied on it alone and coul d not have properly

derived any benefit conferred. See Plaintiff's Menorandum p. 12.

In a case such as this, the court nust consider the
entire record within the neaning of 19 U. S.C. 81516a(b)(2). E. g.,
Ausinont USA, Inc. v. United States, 19 C T 151, 157, 882 F. Supp.

1087, 1092 (1995), citing Universal Canera Corp. v. NLRB, 340 U. S

474, 488 (1951). Having now done so, the inference the court draws
is that the | TA properly relied on both subsections (5)(D) and (5)

(E) in deriving the benefit conferred. Its Prelimnary Results

state that the anount of custons which shoul d have been paid by the
conpany to inport the goods constitutes the benefit under (5)(E) of
the Act. 64 Fed. Reg at 61,596-97. At the beginning, the decision
menor andum assures that there were no changes in nethodol ogy from

that used in the Prelimnary Results. The agency's Final Results

are to the sane effect. See 65 Fed.Reg. at 31,515. To the extent
the record induces a conflicting inference, "the court will uphold
a decision of |ess-than-ideal clarity if the agency's path may be

reasonably di scerned”. Neenah Foundry Co. v. United States, 25 C T

, ., 142 F. Supp.2d 1008, 1020 (2001), citing Col orado Inter-

state Gas Co. v. FPC, 324 U. S. 581, 595 (1945). 1In sum the court

cannot find that the | TA' s approach was not in accordance with | aw.
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(3)

CFL clains its benefit was the profit earned on t he goods
it inported and not the amount of duty foregone by the Indian
governnment. Plaintiffs' Menorandum p. 11. The court can concur
that the conpany benefitted fromthat profit, but this is not to
say that it therefore disagrees wwth the | TA's concl usi on. |ndeed,
CFL may have benefitted twi ce under the schenme, first via the
exenption from duties and then the profit earned on the goods

subj ect to the exenption

The question the court nust decide is whether the ITA s
approach was perm ssible. The court concludes that it was
consistent with the statute, subparagraph 1677(5)(B) of which
st at es:

A subsidy is described in this paragraph in the case
in which an authority - -

(1) provides a financial contribution,

(1i) provides any formof inconme or price
support within the nmeaning of Article XVl of
the GATT 1994, or

(1i1) makes a paynent to a fundi ng nmecha-
nismto provide a financial contribution, or
entrusts or directs a private entity to nmake a
financial contribution, if providing the con-
tribution would normally be vested in the
governnent and the practice does not differ in
substance from practices nornmally foll owed by
gover nnment s,

to a person and a benefit is thereby conferred. For pur-
poses of this paragraph . . . , the term "authority"
means a governnment of a country or any public entity
within the territory of the country.
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Furthernmore, a benefit "shall normally be treated as conferred

4 \What ever tw sts of

where there is a benefit to the recipient”.
reasoni ng this | anguage may permt, they do not negate the agency's

det erm nati on

CFL's preferred approach on the other hand, the benefit
conferred should be the profit earned, would nullify the intent of
the statute in all those i nstances where recipi ents of honme-govern-
ment, countervail able benefits still do not turn a profit. o
course, that intent, unchanged fromthe | aw s enactnent, has been
to conpensate for the unfair opportunity to conpete that receipt of
such benefits entails, not what actually is nade of such opportun-
ity:

. . . This purpose is relatively clear fromthe face of
the statute and is confirned by the congressional
debates: The countervailing duty was intended to offset
the unfair conpetitive advantage that foreign producers
woul d ot herw se enjoy fromexport subsidies paid by their
gover nnent s.

Zenith Radio Corp. v. United States, 437 U S. 443, 455-56 (1978),

citing to remarks in the Congressional Record by three Senators

with regard to the Tariff Act of 1897; Wl ff Shoe Co. v. United

States, 141 F.3d 1116, 1117 (Fed.C r. 1998)(countervailing duties
"are levied on subsidized inports to offset the unfair conpetitive

advant ages created by foreign subsidies").

19 U S. C. 81677(5)(E). Apparently, the word "normal ly" was
added "only to indicate that in the case of certain types of
subsidy prograns . . . [none of which are invol ved here] the use of
the benefit-to-the-recipient standard may not be appropriate.”
H R Rep. 103-826(1), p. 109 (1994).
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B

According to the ITA's Prelimnary Results herein, the

Reserve Bank of India ("RBI"),

t hrough commerci al banks, provides short-term pre-ship-
ment financing, or "packing credits,"” to exporters. Upon
presentation of a confirnmed export order or letter of
credit, conpanies may receive pre-shipment |oans for
wor ki ng capital purposes, i.e., for the purchase of raw
mat eri al s and for packi ng, warehousi ng, and transporting
of export nerchandi se. Exporters may al so establish pre-
shi prent credit |ines upon which they may draw as needed.
Credit line limts are established by commerci al banks,
based upon a conpany's creditworthi ness and past export
per f or mance. Conpani es that have pre-shipnent credit
lines typically pay interest on a quarterly basis on the
out standi ng bal ance of the account at the end of each
period. In general, packing credits are granted for a
period of up to 180 days.

Commer ci al banks extending export credit to Indian
conpani es nust, by law, charge interest onthis credit at
rates determned by the RBI. The rate of interest
charged on pre-shipnent export | oans up to 180 days was
13.0 percent for the period January 1, 1997 through
Cct ober 21, 1997, and 12. 0 percent for the period Cctober
22, 1997 through Decenber 31, 1997. For pre-shi pnment
|l oans not repaid within 180 days, the banks charged
interest at the followng rates for the nunber of days
the loans were overdue: 15.0 percent for the period
January 1, 1997 through October 21, 1997, and 14.0
percent for the period Cctober 22, 1997 t hrough Decenber
31, 1997. An exporter would |ose the concessional in-
terest rate if the export |oan was not repaid within 270
days. If that occurred, the banks were able to assess
interest at a non-concessional interest rate above the
ceiling rate of interest set by the RBI

64 Fed.Reg. at 61,593. The agency al so found that post-shipnent
export financing

consists of loans in the formof trade bill discounting
or advances by commerci al banks. The credit covers the
period from the date of shipnent of the goods, to the
date of realization of export proceeds fromthe overseas
custoner. Post-shipnent finance, therefore, is a working
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capital finance or sales finance against receivables.
The interest anmobunt owed is deducted from the total
anmount of the bill at the time of discounting by the
bank. The exporter's account is then credited for the
rupee equival ent of the net anount.

In general, post-shipment |oans are granted for a
period of up to 90 days. The follow ng interest rates
wer e charged on post-shipnment | oans up to 90 days: 13.0
percent for the period January 1, 1997 through June 23,
1997, 12.0 percent for the period June 24, 1997 through
Cct ober 21, 1997, and 11.0 percent for the period Cctober
22, 1997 through Decenber 31, 1997.

For | oans not repaid within the negoti ated nunber of
days (90 days nmaxi munm), banks assessed the follow ng
rates of interest for the nunber of days the | oans were
overdue, up to six nonths fromthe date of shipnent: 15.0
percent for the period January 1, 1997 through June 23,
1997, 14.0 percent for the period June 24, 1997 through
Cct ober 21, 1997, and 13.0 percent for the period Cctober
22, 1997 through Decenber 31, 1997. |If a post-shipnent
loan was not repaid within six nonths of the date of
shi pnment, an exporter would |ose the concessional in-
terest rate on the financing, and interest would be
charged at a commercial rate determ ned by the banks.

Id. at 61, 594.

CFL availed itself of such financing, which the |ITA
determ ned to be an export subsidy because it was contingent upon
export performance and al so countervail abl e because the interest
rates charged were | ess than what the conpany ot herw se woul d have
had to pay on conparabl e short-termloans. See id.; 65 Fed. Reg. at
31,517. To calculate the benefit, the agency

conpared the actual interest paid on the loans with the
anmount of interest that would have been paid at the
benchmark interest rate. VWere the benchmark rate

exceeded the programrates, the difference between those
anounts is the benefit.
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If the . . . loans were received solely to finance
exports of subject nerchandise to the United States, we
di vided the benefit derived fromthose | oans by exports
of subject nerchandise to the United States. For all
other . . . loans, we divided the benefit by total ex-
ports to all destinations.

64 Fed.Reg. at 61, 594.

CFL's conplaint nowis that the agency "doubl e-count ed"

the export finance subsidies. Its reliance on Kajaria, supra, in

this regard, however, is msplaced. Countervailing a subsidy and
countervailing the non-taxation of that subsidy is not countenanced
by Kajaria; countervailing a subsidy and countervailing the non-
taxation of a different subsidy that incidentally includes a
partial benefit via the other is not inpermssible. The facts at
bar constitute an instance of the latter, not the fornmer, and

therefore do not run afoul of that case.

The issue in Kajaria was whether the |ITA had doubl e-
count ed a subsidy by countervailing both a secti on 80HHC deducti on
on export profits and sone over-rebates resulting fromlndia s Cash
Conpensatory Support ("CCS') Program The court held in the af-
firmative, 156 F.3d at 1173-74. The over-rebates were the result
of the agency's finding that certain rebates clained and received
under the CCS program were inproper. That program rebated both
indirect taxes and inport duties inposed on products physically
i ncorporated into an export product. The |ITA determ ned that port
and harbor taxes were not the type of taxes and duties falling

within the rebate exenption under the CCS; instead, they were
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service charges. The rebate of these non-exenpt service charges
was countervailable as a subsidy. See 156 F.3d. at 1168.

Concurrently, section 80HHC deductions that included the over-
rebates were countervailed by the agency. See id. at 1167. Those
deductions included the over-rebates because the rebates were
exenpt from taxation under that tax section. See id. at 1172

1174-75.

The plaintiffs in Kajaria argued that countervailing both
the CCS over-rebates and the section 80HHC deductions that were
based on them doubl e-counted the over-rebates. The court con-
curred:

. . Countervailing the portion of the section 80HHC
deduction attributable to the CCS over-rebates counter-
vails the tax [Kajaria et al.] would have paid on the CCS
over-rebates as a result of their inclusion in taxable
incone. In effect, Coomerce fully countervail ed the CCS
over-rebates and the tax that woul d have been paid on the
over-rebates. However, [Kajaria et al.] only received a
benefit equal to the full anmount of the CCS over-rebates,
whi ch Conmerce fully countervail ed. Comrerce overstated

t he subsi dies received by doubl e-counting the CCS over-
rebat es.

Id. at 1174-75.

Here, however, the ITA did not attenpt to countervai
nore subsidies than were received. It countervailed interest saved
under the export financing program and it countervailed taxes
saved under the section 80HHC deduction for export profits, two
di stinct subsidies, each of which benefitted CFL. That they can be

seen to partially overlap via accounting principles is not enough
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to render the agency's approach i nperm ssible. This is because the
| TAis not required to take into account the secondary tax effect
of subsidies, despite the net benefit's being the anmpbunt of the

subsidy mnus the taxes paid on it:

M ndful of the burden on Commerce, our decision
does not nean that in every adm nistrative review or
i nvestigation Comrerce nust trace the tax treatnent of
subsidies to determne if two independent subsidies
partially include the sanme benefit. However, Conmerce
must avoi d doubl e-counti ng subsidies, i.e., countervail -
ing both the full amount of a subsidy and t he nontaxati on
of that subsidy .

Id. at 1175.
C
CFL alleges that the ITA failed to account for the
"penal” interest it paid in determning the benefit actually

derived fromthe preferential financing:

Where Calcutta Ferrous paid interest on the sane
loan at rates both less than and greater than the
benchmark rate, all the interest -- including the penal
interest paid at rates greater than the benchmark rate --
must be taken into account to determ ne the actual
benefit to the conpany fromthe | oans. The net hodol ogy
used by I TA, however, inproperly elimnates the overdue
penal interest fromthe calculation of the benefit from
t he export | oans and uses only the preferential interest
rates.

Plaintiff's Menmorandum p. 21. The sum and substance of defend-

ant's response to this conplaint has been as foll ows:

. . As we explained in the prelimnary results, ex-
porters di scount their export bills with Indian conmer-
cial banks to finance their operations. . . . By dis-
counting an export bill, the conpany receives paynent
fromthe bank in the ambunt of the export bill, net of
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interest charges. The loan is considered "paid" once the
foreign currency proceeds from an export sale are

recei ved by the bank. | f those proceeds are not paid
Wi thin the negoti ated period, then the | oan is considered
"overdue." For the overdue |oan, the bank will charge

the conpany interest on the original anount of the |oan
at a higher interest rate[;] however, the bank does not
go back and levy the higher penalty interest on the
original termof the loan. In essence, the overdue | oan
beconmes a new | oan with a new applicable interest rate.
Because penalty interest does not apply to the period
preceding the date the loan is considered overdue, we
have not taken the penalty interest into account when
calculating the subsidy provided on the original dis-
count ed | oan.

DecMeno, p. 24. ee al so Defendant's Menorandum pp. 21-25.

Wil e that nmenorandum defends this position as being
supported by substantial evidence on the record and otherwi se in
accordance with aw within the nmeaning of 19 U S.C. 81516a(b)(1)-
(B)(i), the defendant does admt that "Commerce has previously
taken penalty interest into account.”™ 1d. at 22, citing Certain

lron-Metal Castings From I ndi a; Anended Final Results of Counter-

vailing Duty Adm nistrative Review, 62 Fed. Reg. 590 (Jan. 3, 1997).

Since that tinme, however, Comrerce reconsidered its
practice and concluded that adjusting for penalty
interest did not conform to the requirenents of the
statute, particularly to the net countervail abl e subsi dy,
of fset provision, 19 U S.C. § 1677(6).

Id., citing Certain Iron-Metal Castings Fromlndia; Final Results

of Countervailing Duty Adm nistrative Review 62 Fed.Reg. 32,297

(June 13, 1997). In that determnation, the ITA recited section

1677(6) and proceeded to conclude that penalty interest under



Consol i dat ed

Court No. 00-06-00280 Page 17
I ndi a' s Post - Shi pnment Export Credit in Foreign Currency Programdid
not fall wthin that statutory section's exclusive list of
al l owabl e offsets. See 62 Fed. Reg. at 32,305. This court concurs,
but it cannot agree that that offset section, on its face®, is

actual ly apposite.

| ndeed, the I TA s reasoninginthis matter, quoted above,
makes no nention of that section. Rather, its "essence" is that
"t he overdue | oan becones a new |l oan wth a new applicabl e i nterest
rate.” Nothing on the record, however, supports this thesis, nor
shoul d any support be found, given that the |oan(s) at issue con-
sisted of a sum certain of noney receivable within a specified
period of tinme at a particular rate of interest or thereafter at a

greater rate. Those were the elenments of the borrow ng, the

> The full text of this provision is as follows:

For the purpose of determning the net counter-
vai | abl e subsidy, the [ITA] may subtract fromthe gross
countervail abl e subsidy the anmount of --

(A) any application fee, deposit, or simlar
payment paid in order to qualify for, or to
receive, the benefit of the countervail able
subsi dy,

(B) any loss in the value of the counter-
vai l abl e subsidy resulting fromits deferred
receipt, if the deferral 1is mandated by
Gover nment order, and

(C) export taxes, duties, or other charges
levied on the export of mnerchandise to the
United States specifically intended to of fset
the countervail abl e subsidy received.
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benefit of which is not necessarily conclusive upon the close of
that specified, initial period. The duration of the |oan, any
| oan, cannot be disregarded. It is acritical elenment of the ulti-

mat e cost t hereof.

D
The section 80HHC of India's Incone Tax Act that has been
referred to herei nabove enabl ed exporters to deduct from taxable
income profits derived fromthe export of nmerchandi se. The record
shows that the plaintiffs availed thenselves of this deduction
whi ch the I TA countervail ed
because it result[ed] in a financial contribution by the

government in the formof tax revenue not coll ected which
al so constitute[d] the benefit.

64 Fed.Reg at 61,595. Its Prelimnary Results report in part

pertinent to this case:

In its questionnaire responses, Kiswok Industries
: stated that its profit rate on export sales of
subject castings is lower than the profit rate the
conpany realizes on the export sales of other castings.
The conpany submtted audited derivations of its profit
rate for exports of subject castings in 1997, and its
profit rate for exports of other castings for the sane
year. The conpany then cal cul ated that portion of the 80
HHC t ax deducti on which was applicable to export profit
earned on subject castings.

In prior reviews of this order, the Departnent has
found the section 80HHC tax deduction programto be an
"untied" export subsidy program The benefits provided
under this programare not tied to the production or sale
of a particular product or products. It is the Depart-
ment' s consi stent and | ong-standi ng practice to attribute
a benefit from an export subsidy that is not tied to a
particul ar product or market to all products exported by
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the conpany. . . . Therefore, to calculate the benefit
Ki swok Industries received under the section 80HHC
program we have not nmade any adj ustnents to our standard
al I ocati on net hodol ogy.

To cal cul ate the benefit each conpany recei ved under
section 80HHC, we subtracted the total anount of incone
tax the conpany actually paid during the review period
fromthe anmount of tax the conpany otherw se woul d have
paid had it not claimed a deduction under section 80HHC.
We then divided this difference by the f.o.b. value of
the conpany's total exports.

Id., citing Final Affirmative Countervailing Duty Determ nation:

Certain Pasta from Turkey, 61 Fed.Reg. 30,366 (June 14, 1996).

In contesting this approach, the plaintiff Kiswok refers
to the opinion of the Court of Appeals for the Federal Crcuit in

Kajaria, supra, to wt:

.. . [When the party under investigation provides
docunentation that allows Commerce to separate the
portion of the tax deduction based on rebates related to
non- subj ect nmerchandi se fromthe remai nder of a counter-
vai |l abl e tax deduction, Conmerce should not countervail
the portion of the tax deduction subsidy tied to non-
subj ect nerchandi se. Since the Producers provided such
data, Commerce should elimnate the . . . rebates from
the cal cul ati on of the subsidy provided by the section 80
HHC deducti on.

156 F.3d at 1176. Whereupon, it argues that this reasoning
"applies with equal force to Kiswk's calculations in the case at
bar." Plaintiffs' Menorandum p. 25. This court cannot concur, as
countervailing a subsidy tied to non-subject nerchandise is dif-

ferent than countervailing profit on non-subject nerchandi se.
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Kajaria et alia had challenged the ITA's decision to

countervail that portion of a section 80HHC deduction attri butable
to | PRS rebates (rei nbursenents to exporters for the difference in
price between donestic and foreign pig iron) on non-subject
mer chandi se. The agency reasoned that the deduction was an unti ed
export subsidy and, in accordance with its policy, allocated the
benefit of the subsidy over Kajaria' s total exports, which included
t he non-subj ect nerchandi se entitled to | PRS rebates. See 156 F. 3d
at 1175-76. The question the court had to answer was "whet her the
portion of the section 80HHC deducti on based on the |IPRS rebates
was a countervailable subsidy.” Id. at 1176. It answered in the
negati ve, holding that the ITA

erred in countervailing the portion of the secti on 80HHC

deduction based on the |IPRS rebates because the rebates

i nvol ved were tied to nerchandi se not within the scope of

the review.
Id. In other words, a subsidy tied to non-subject nerchandise--a
non-count ervai |l abl e subsi dy--does not becone countervail able

merely by virtue of its being deductible under a separate, untied

countervail abl e subsidy that is a tax deducti on.

This precept does not apply herein. The Kajaria court
was faced with two subsidies: one tied and countervail able, and one
tied and not countervailable; and two groups of exports: one
subject to investigation and one not. The record at bar, on the
ot her hand, involves one subsidy, untied and countervail able, and

mer chandi se, sone subject to adm nistrative review and sone not.
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The question thus i s whether that non-subject nmerchandi se i s of any
nmoment, not, as in Kajaria, whether the countervailing-duty order
governed a subsidy tied to non-subject nerchandise. On its face,
that case is not controlling here, nor does it counsel this court

to apply its reasoni ng by anal ogy.

Untied subsidies are not linked to any particul ar ner-
chandi se; they are presuned to benefit an exporter in general and
are therefore allocated to its total business. See, e.g., British

Steel PLCv. United States, 19 AT 176, 879 F.Supp. 1254 (1995),

aff'd in part, rev'd in part and remanded sub nom LTV Steel Co. V.

United States, 174 F.3d 1359 (Fed.C r. 1999). The presunption is

sensible. Mney is fungible. A cash subsidy, regardless of its
i ntended or actual use, frees up revenue, which in turn may be

appl i ed for other purposes, and thus entails general benefit. See,

e.g., Usinor Sacilor v. United States, 19 CI T 711, 893 F. Supp. 1112
(1995), aff'd in part, rev'd in part, 215 F.3d 1350 (Fed.Cr.

1999) .

In short, Kiswok is asking this court to reject this
| ongst andi ng approach of the |ITA because profit rates on subject
and non-subj ect nerchandi se differed. Yet it fails to point to any
authority supporting its position. The sinple truth of the matter
is that the statute does not favor Kiswok’s request. Count er -

vai ling-duty orders are based on the exi stence of a countervail able
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subsidy, 19 U S.C. 81671(a). Just as a foreign firms revenue or
expenses do not affect a countervailing-duty order on its subsi-
di zed nmerchandi se, the extent to which the exporter profits on that
merchandise is irrelevant when it conmes to inposition of duties

t her eunder.

[

In viewof the foregoing, plaintiffs' notion for judgnent
upon the agency record nust be, and it hereby is, denied, except
that the defendant is directed to recalculate the benefit the
plaintiff Calcutta Ferrous Ltd. realized fromits preferential
| oan(s), taking into account all of the interest paid thereon. The
def endant may have until July 9, 2004 to report the results thereof
to the court and the plaintiffs, which may then have until July 23,
2004 to comment thereon.

So order ed.

Deci ded: New Yor k, New Yor k
May 20, 2004

Thomas J. Aquilino, Jr.
Judge




