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UNI TED STATES COURT OF | NTERNATI ONAL TRADE
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M TCHELL FOOD PRCODUCTS, | NC.
formerly

SOUTHERN GOLD Cl TRUS PRODUCTS, | NC.,:

Pl aintiff,

V. : Court No. 94-05-00296

UNI TED STATES,

Def endant .
- - - - - - - - - - - - - - - - - - X

Menor andum & O der

[ Upon remand from the Court of Appeals
for the Federal Circuit, judgnent for
t he defendant reaffirnmed.]

Dat ed: March 19, 2003

Donald F. Beach, Esq. for the plaintiff.

Robert M MCallum Jr., Assistant Attorney General; David
M Cohen, Director, and Lucius B. Lau, Assistant Director, Com
mercial Litigation Branch, Cvil D vision, U 'S. Departnent of
Justice (Henry R Felix) for the defendant.

AQUI LI NO, Judge: This court's slip opinion 01-43, 25 CIT
_ (April 12, 2001), famliarity with which is presuned, reported
that the trial of plaintiff's conplaint herein had | eft doubt, both
as to standing to actually recover and with regard to the nerits of
the claimfor recovery. Wereupon final judgnent in favor of the
defendant was entered, dismssing this action for return of

drawback duti es.
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The plaintiff appealed to the U S. Court of Appeals for
the Federal Circuit, which determned in an opinion not issued for
publication to vacate that judgnent and remand the matter to "de-
term ne both whether Mtchell Food has standing and whether Mt-
chell Food is the real party in interest.” No. 01-1412, 2002 U. S
App. LEXI'S 15475, at *2 (Fed.Cr. July 30, 2002).

I
Comes now plaintiff's counsel, answering this questionin
t he negative. That is,

[t] hrough i nadvert ence, counsel had m snaned plaintiff as
Mtchell Food Products, Inc. Wth the summons, a C. I.T.
Form 13 was filed as required, indicating Mtchell Food
was a wholly owned subsidiary of Packaged Food and
Beverage Co. Inc., (PFB) incorporated under the | aws of
Del aware. PFB in turn was a wholly owned subsidiary of
Philip Morris, Inc.

SG [ Sout hern Gold G trus Products, Inc.] had al ready
ceased operations when its corporate nanme was changed,
and had been kept in esse solely to remain viable to
proceed agai nst Custons and renmain viable to the concl u-
sion of the litigation. The inadvertent m snamng re-
sulted froma m sunderstanding with the now retired CEO
and Chief Counsel of PFB. Counsel concluded SG s nane
had been changed to Mtchell Food, as opposed to M tchel
Ctrus, as he was first inforned. . . .

As soon as the opinion of the CAFC was issued
counsel made inquiries to Philip Mrris Corporation and
deduced that Mtchell Ctrus Products, Inc. was in fact
a Florida Corporation. The original notice to Custons,
made part of the conplaint, had been correct, i.e.
Mtchell Ctrus.

Menor andum of Law in Support of Plaintiff's [] Remand Motion, pp.
2-3 (underscoring in original). Counsel's affidavit, plaintiff's

exhibit A and the acconpanying certification of the Florida De-
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partnment of State, plaintiff's exhibit C lend support to this
representation. Wereupon plaintiff's notion prays that its sum
nmons and conpl ai nt be anended to reflect and confirmthat M tchel

Citrus Products, Inc., as successor to Southern Gold Citrus
Products, Inc., is the real party in interest and has standing to
prosecute this action. The notion represents, anong ot her things,
that "no om ssions of entries on the protests filed by the wonged
corporate party"! are involved, that the "plaintiff does not w sh
to assert a different ground for recovery"? and that "correction of
plaintiff's nanme in this case wll require no new di scovery, no new

trial, and no inordinate delay."?

G ven these conditions, and claimng to have revi ewed
plaintiff's | engthy subm ssion, the defendant has responded that it
does not object to plaintiff's proposed anendnent to its pl eadi ngs.
That is,

we are satisfied with plaintiff's showing that Mtchel
Citrus is the |l egal successor to Southern Gold and is the
real party in interest with standing to prosecute this
suit.

Def endant' s Response to Plaintiff's Mtion to Anend its Pl eading
and Summons, p. 1 (March 17, 2003).

' Menor andum of Law in Support of Plaintiff's [] Remand
Motion, p. 23.

2 1d. at 11.
% 1d. at 18.
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[

The court concurs in this assessnent. Plaintiff's Mtion
to Anend its Pl eading and Sumons by Substitution of its Correct
Name, Mtchell Ctrus Products, Inc., and To Have This Court Find
the Latter Nanmed Corporation |Is Successor to Southern Gold G trus
Products, Inc. and Is Thereby the Real Party in Interest Wth
Standing to Sue therefore can be, and it hereby is, granted. There
bei ng, however, no other relief requested or required under the
circunstances, this court's judgnent dated April 12, 2001 and
entered pursuant to slip opinion 01-43, 25 AT _ (April 12,
2001), nust be, and it hereby is, reaffirned.

So order ed.

Dat ed: New Yor k, New Yor k
March 19, 2003

Judge



