
















Footnotes
1 Lopez also issued a Notice to Redeliver, requiring Nucor to redeliver to CBP any cargo or WPM that had left the Port

of Houston before Lopez discovered the siricidae in the H01 Crates. See Notice to Mark and/or Notice to Redeliver,
Administrative Record (“AR”), 012. The H01 Crates and the H02 Crates, however, were still at the Port of Houston.

2 The EANs dated June 10, 2018, include language that the “shipment must be re-exported or destroyed. Please discuss
options with an Agriculture Officer.” See, e.g., EAN Serial No. 96029. Lopez explained during his hearing testimony that
these two sentences are boilerplate in the computer and cannot be skipped or removed. He noted that he did not mark
the “Re–Exportation” box on the EANs, and that he added the key individualized language that the cargo and WPM must
be “tarped immediately by a USDA compliant firm as a safeguarding measure to prevent the spread of live pests.” Lopez
testified that he also added the language in the EANs that the shipment “has been placed on hold with U.S. Customs
and Border Protection....”



3 The Cargo is currently in a sealed area of the ship’s hold.
4 Andritz argues that the USDA failed to present evidence that satisfies the test for admissibility of scientific expert testimony

set forth in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 113 S.Ct. 2786, 125 L.Ed.2d 469 (1993). The
Court declines to apply the Daubert analysis in connection with its review under the Administrative Procedure Act of an
agency decision because “forcing an agency to make such a showing as a general rule is intrusive, undeferential, and
not required.” See Sierra Club v. Marita, 46 F.3d 606, 622 (7th Cir. 1995); see also Stewart v. Potts, 996 F.Supp. 668,
678 n.8 (S.D. Tex. 1998); cf. Libas, Ltd. v. United States, 193 F.3d 1361, 1365–66 (Fed. Cir. 1999).

5 Tucker testified that he entered the Ph.D. program at the University of Illinois, but did not complete the program.
6 In Overton, federal statutes prohibited the Secretary of Transportation from authorizing the use of federal funds to finance

the construction of highways through public parks if there was a “feasible and prudent” alternative route. If no such
alternative route were available, the statutes allowed the Secretary to approve construction through parks only if there
has been “all possible planning to minimize harm” to the park. See Overton, 401 U.S. at 405, 91 S.Ct. 814. Citizens
groups and other sued to enjoin the Secretary from releasing federal funds to construct an expressway, part of which
passed through a city park. See id. at 406, 91 S.Ct. 814. The Supreme Court held that the Secretary’s decision that there
was no “feasible and prudent” alternative route and that there had been “all possible planning to minimize harm” to the
park was not subject to de novo review and, instead, was governed by § 706(2)(A)’s “arbitrary and capricious” standard.
See id. at 415–16, 91 S.Ct. 814.

7 In Peterson, the district court issued an injunction and a panel of the Fifth Circuit originally affirmed. See Peterson, 185
F.3d at 375. On rehearing, the en banc Fifth Circuit held that there was no final agency action and, therefore, vacated
the district court’s injunction and remanded for further proceedings. See Sierra Club v. Peterson, 228 F.3d at 570.

8 The Congressional findings for purposes of enacting the PPA are:
(1) the detection, control, eradication, suppression, prevention, or retardation of the spread of plant pests or noxious

weeds is necessary for the protection of the agriculture, environment, and economy of the United States;
(2) biological control is often a desirable, low-risk means of ridding crops and other plants of plant pests and noxious

weeds, and its use should be facilitated by the Department of Agriculture, other Federal agencies, and States
whenever feasible;

(3) it is the responsibility of the Secretary to facilitate exports, imports, and interstate commerce in agricultural
products and other commodities that pose a risk of harboring plant pests or noxious weeds in ways that will reduce,
to the extent practicable, as determined by the Secretary, the risk of dissemination of plant pests or noxious weeds;

(4) decisions affecting imports, exports, and interstate movement of products regulated under this chapter shall be
based on sound science;

(5) the smooth movement of enterable plants, plant products, biological control organisms, or other articles into, out
of, or within the United States is vital to the United States economy and should be facilitated to the extent possible;

(6) export markets could be severely impacted by the introduction or spread of plant pests or noxious weeds into
or within the United States;

(7) the unregulated movement of plant pests, noxious weeds, plants, certain biological control organisms, plant
products, and articles capable of harboring plant pests or noxious weeds could present an unacceptable risk of
introducing or spreading plant pests or noxious weeds;

(8) the existence on any premises in the United States of a plant pest or noxious weed new to or not known to be
widely prevalent in or distributed within and throughout the United States could constitute a threat to crops and
other plants or plant products of the United States and burden interstate commerce or foreign commerce; and

(9) all plant pests, noxious weeds, plants, plant products, articles capable of harboring plant pests or noxious weeds
regulated under this chapter are in or affect interstate commerce or foreign commerce.

7 U.S.C. § 7701.
9 Regulated wood packaging material may be imported into the United States without a special permit if, among other

requirements, it is properly marked. See 7 C.F.R. § 319.40–3(b)(2). WPM that is not properly marked is subject to
immediate export. See 7 C.F.R. § 319.40–3(b)(3). The re-export provision of the regulation states specifically that it is in
addition to other first arrival procedures required by 7 C.F.R. § 319.40–9. See id. One of the arrival procedures required
by § 319.40–9 is that WPM that is so infested with a plant pest that, in the judgment of the inspector, the regulated article
cannot be cleaned or treated, “the entire lot may be refused entry into the United States.” See 7 U.S.C. § 319.40–9(a)
(3). The presence of a “heat treatment” mark on pest infested WPM does not preclude its re-exportation.

10 Andritz’s expert, Jeffrey Tucker, expressed no concern or “quibble” with the USDA’s practice to identify pests only to
the family level.



11 After the preliminary injunction hearing was completed, and not part of the Administrative Record on which CBP based
its decision to issue the EANs and the Re–Exportation Order, the USDA received the results of DNA testing designed
to identify the insects to the individual species level. The test results revealed that at least one of the samples was the
sirex species. See Houston WPM Siricidae Interceptions Molecular Analysis Report (“Molecular Analysis Report”), Exh.
1 to Declaration of Matthew Farmer [Doc. # 30]. The molecular analysis of the insects from the WPM did not match
the identification sample of any of the 14 New World sirex species. See id. The molecular analysis revealed also that
none of the siricidae found in the WPM in this case were native to the United States and, indeed, were most likely not a
species native to or previously seen in North America. See id. In its Brief in Response to Farmer Declaration [Doc. # 31],
Andritz notes that the insects from the WPM were a 97% match to a silex juvencus sample. As explained in the Molecular
Analysis Report, however, there are two identification samples in the Genbank system that are both identified as silex
juvencus but, with only 89% similarity between the two samples, they are clearly not the same insect. See Molecular
Analysis Report, p. 2. When the insects from the WPM are compared to the sample from the Genbank system that is
consistent with a true silex juvencus, the similarity is only 90%. See id.

12 The WPM in which Andritz’s Cargo was packaged was stamped that it had been subjected to “heat treatment” to eliminate
pests in the wood. It is clear that the “heat treatment” on which Andritz or its agent relied was not adequate. The Secretary
would not be acting in an arbitrary and capricious manner if he, therefore, viewed Andritz’s proposed plan with some
skepticism.

13 Dr. Daniels holds a Ph.D. in Plant Pathology.
14 As discussed above, certain species of siricidae have already infested pine forests in the northeastern United States,

specifically, Pennsylvania and New York.
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