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Understanding “Admin Law” & Trade: Objective

 Administrative Law cases are particularly important to
today’s Supreme Court.

* This panel will discuss these changes and address how
they may affect the Court of International Trade.

 The panel will address how to frame legal arguments
and what direction the Court may take going forward.



Today’s Supreme Court is Especially Interested in

Administrative Law Cases

Notice & Comment

A blog from the Yale Journal on Regulation and ABA Section of
Administrative Law & Regulatory Practice.

Made possible in part by the support of Davis Polk & Wardwell LLP

D.C. Circuit Review — Reviewed: The
Supreme (Administrative Law) Court

Aaron L. Nielson — September 8, 2018
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happens, a plurality (at least®) of the Justices will be alums of the D.C. Circuit: Chief Justice Roberts,

and Justices Thomas, Ginsburg, and Kavanaugh. This lopsidedness will not be unprecedented. Before
his passing, Justice Scalia sat on the Supreme Court, and he also was a D.C. Circuit alum. Even so, a
Supreme Court with Justice Kavanaugh will be new in an important respect: Seven of the Justices will

have deep expertise in administrative law.
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Four Justices Sat on DC Circuit
Three More Clerked There




Plus Justice Justice Kagan Was An
Administrative Law Professor!
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Gillian Metzger, The
Roberts Court and
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The Supreme Court’s Majority Has Strong Views
on Administrative Law

GILLIAN E. METZGER

THE ROBERTS COURT

AND ADMINISTRATIVE LAW

Administrative law today is marked by the legal equivalent of mortal
combat, where foundational principles are fiercely disputed and ba-
sic doctrines are offered up for “execution.” Several factors have led
to administrative law’s currently fraught status. Incre: > bold pres-
idential assertions of executive power are one, with President Trump
and President Obama before him using presidential control over ad-
ministration to advance controversial policies that failed to get con-

gressional sanction.” In the process, they have deeply enmeshed ad-
ministrative agencies in political battles—indeed, for President Trump,
:ulminiﬁ;n':lti\'c:1gcm‘ic:~; are the pnliriml battle, as his administration has

waged an all-out war on parts of the national bureaucracy.” These bold
assertions of administrative authority stem in part from Congress’s



Many Speculate About What the Court May Do
(and Has Already Started Doing)
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RESPONSES
CONFESSIONS OF AN "ANTI-ADMINISTRATIVIST™

Aaron L. Nielson*

le got me, I confess: I'm an “anti-administrativist.”™ Of course, 1
am not entirely sure what that means, and I certainly do not em-
brace all criticisms of the administrative state. But I do think adminis-
trative law is a work in progress and has its share of problems. From
this vear's Foreword, 1 learn that makes me an anti-administrativist.
But you know what? You probably are an anti-administrativist too!
And if vou aren’t, well, you should be, The truth is that the adminis-
trative state is not “under siege” because some sinister cabal has started
singing from old hymnals. Instead, it is because administrative law can
be betler as a matter of procedural fairness, substantive outcomes, and
compliance with statutory and constitutional law. Recognizing that the
administrative state has value but that it also is fallible and sometimes
loses its way is the essence of anti-administrativism — at least the anti-
administrativism I confess to.
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New Dadalus Issue Exploring the
Future of the Administrative State
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SHARE: f ¥ in

Dszdalus, The Journal of the American Academy of Arts and Sciences, just published a fascinating
ssue that explores the future of the administrative state. Mark Tushnet organized the issue, and
it includes contributions from Bernie Bell, Cary Coglianese, Susan Dudley, Sean Farhang, Jeremy

Kessler, David Lewis, Michael Neblo, Aaron Nielson, Beth Simone Noveck, Neomi Rao, Peter Strauss,

Cass Sunstein, and Avery White. My contribution is entitled ( training Burez Beyond J

Review, and is available here. The full issue is available
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THE FUTURE OF CHEVRON DEFERENCE

KRISTIN E. HICKMAN & AARON L. NIELSONT

World-class appellate lawyers, as a rule, do not downplay
favorable precedent. Yet during oral argument in BNSF Railway Co.
v. Loos,' prominent appellate advocate Lisa Blatt concluded her
argument to the U.S. Supreme Court with this remarkable statement:
“I hate to cite it, but I will end with Chevron.”* “Chevron,” of course,
refers to Chevron U.S.A. Inc. v. Natural Resources Defense Council,
Inc.,” perhaps the most cited > in all of administrative law.* The
Chevron doctrine is a familiar one: where an administering agency’s
interpretation of an ambiguous statute is r
defer to it.” In BNSF Railway, that doctrine would have helped Ms.

Kristin E. Hickman & Aaron
L. Nielson, The Future of
Chevron Deference, 70
Duke Law Journal 1015
(2021)

Chevron in Retreat?

OPINION ANALYSIS

In an opinion that shuns Chevron, the
court rejects a Medicare cut for
hospital drugs

> By James Romoser
on jun 15, 2022 at 2:24 pm

In American Hospital Association v. Becerra, the Supreme Court had a chance to upend
the administrative state.

Though the dispute involved a technical Medicare reimbursement formula, business groups
and conservative legal organizations had urged the justi use the case as a vehicle to
wn as Chevron deference. That
nterpretations of ambig
s. Supporte . i D) i judgme
that carry out the
bureaucrats.

In a narrow and unanimous opinion on Wednesday, the court did not overturn the Chevron
doctrine. Instead, it just ignored it. And in doing so, the court may have portended the future
vhich already has been narrowed iderably over the ye Rather than a
blow or tinued death by a thousand ¢ the court might simply snuff
out Chevron with the silent treatment.

https://www.scotusblog.com/2022/06/in-an-
opinion-that-shuns-chevron-the-court-rejects-
a-medicare-cut-for-hospital-drugs/



(Ship Opimion) OCTOBER TERM, 2018

Syllabus

SUPREME COURT OF THE UNITED STATES
Syllabus

KISOR v. WILKIE, SECRETARY OF VETERANS
AFFAIRS

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FEDERAL CIRCUIT

No. 18-15. Argued March 27, 2019 Decided June 26, 2019

r James Kisor, a Vietnam War veteran, first s
s from the Department of Veterans Affairs (VA) in 19
ing that he had developed post-traumatic stress disorder
military service. The agency dented his initial request, but ir
Kisor moved to reopen his claim. The VA this ime agreed he was el-
igible for benefits, but it granted those benefits only from the date of
his motion to reopen, not (as Kisor had requested) f
his first application. The Board of Veterans' Appeals—a part «
[A—affirmed that retroactivity decision, based on its interpret
in agency rule governing such claims. The Court of Appea
ns 1 s affirmed
The il Circuit also affirmed, but it did so by applying
rine called or (or sometimes, Semunole Rock) d we, S
Robbins U. S. 452; Bowles v. Seminole Roe
1. 8. 410, L r that doctrine, this ( rt has
agency's reasonable reading of its own genuinely
1wons. The Court of Appeals concluded that the VA regulat:
sue was ambiguous, and it the we deferred to the |
tation of the rule. Kisor now asks the Court to over y
as its predecessor Seminole Rock, discarding the deference those de
CIRIONS ZIVE L0 AZencies
Held: The judgment is vacated and remanded
id 1360, vacate nd remanded
USTICE KaGaN delivered the opinion of the Court with respect to
Parts 1, 11-B, II1-B, and IV, holding that Auer and Seminole Rock are

not overruled. Pp. 11-19, 25-29

Major Recent Cases: Deference

(Slip Opinion) OCTOBER TERM, 2021

Syllabus

NOTE: Where it is feasible, a syllabus (headnote) will be released, as is
being done in connection with this case, at the time the opinion is issued.
The syllabus constitutes no part of the opinion of the Court but has been
prepared by the Reporter of Decisions for the convenience of the reader.
See United States v. Detroit Timber & Lumber Co., 200 U. 8. 321, 337,

SUPREME COURT OF THE UNITED STATES

Syllabus

WEST VIRGINIA ET AL. v. ENVIRONMENTAL
PROTECTION AGENCY ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE DISTRICT OF COLUMBIA CIRCUIT

No. 20-1530. Argued February 28, 2022—Decided June 30, 2022*

In 2015, the Environmental Protection Agency (EPA) promulgated the
Clean Power Plan rule, which addressed carbon dioxide emissions
from existing coal- and natural-gas-fired power plants. For authority,
the Agency cited Section 111 of the Clean Air Act, which, although
known as the New Source Performance Standards program, also au-
thorizes regulation of certain pollutants from existing sources under
Section 111(d). 42 U. S. C. §7411(d). Prior to the Clean Power Plan,
EPA had used Section 111(d) only a handful of times since its enact-
ment in 1970. Under that provision, although the States set the actual
enforceable rules governing existing sources (such as power plants),
EPA determines the emissions limit with which they will have to com-
ply. The Agency derives that limit by determining the “best system of
emission reduction . . . that has been adequately demonstrated,” or the
BSER, for the kind of existing source at issue. §7411(a)(1). The limit
then reflects the amount of pollution reduction “achievable through the
application of” that system. Ibid.

In the Clean Power Plan, EPA determined that the BSER for exist-
ing coal and natural gas plants included three types of measures,
which the Agency called “building blocks.” 80 Fed. Reg. 64667. The
first building block was “heat rate improvements” at coal-fired
plants—essentially practices such plants could undertake to burn coal




Deference Trends

The Court is cutting back on deference, both formally
and informally.

The “Major Questions Doctrine” is part of this. The
Court is uncomfortable with the Executive Branch using
old delegations for expansive policy issues, especially
when it looks like an attempt to evade Congress.



An aside: What About Minor Questions?

For instance, international trade is another area marked by diffused
benefits, concentrated costs, and technical complexity. I Revising tariffs or
subsidies, therefore, is another place where deference sometimes may negate
the emergence of beneficial policy. To the extent that the statute is

ambiguous, 17t both Congress and the White House sometimes can benefit the
Home > Penn Law Journals > PENN LAW REVIEW > Vol. 169 {2020-2021) > Iss. 4 (2021)

public by revising tariffs or subsidies. Yet ﬁguring out optimal policy on a
product-by-product basis is technical and potentially politically costly; reform
will anger a concentrated group (resulting in, say, political advertising against

UNIVERSITY ofPENNSYLVANIA the policymaker). 72 Although the White House often has broad authority

over trade issues (in part, the theory goes, because it less susceptible to
: ' factionalism 173), it is easy to see why the White House at times may be
5

L3556 reluctant to use this authority, especially when doing so will affect a

concentrated industry. This pattern is consistent with the notion that when
an overall welfﬁre—enhancing policy becomes sufficiently costly for the acting
branch, neither branch wants to take the lead, even if it approves of the policy

and would not stand in the way if the other wanted to act.
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What This Trend May Mean for Trade Law

Trade Law is largely administrative law.

One of the most important deference cases, United
States v. Mead Corp., 533 U.S. 218 (2001), is a trade case.

The CIT regularly cites Chevron.

= Google Scholar  chevron ‘

Case law

nd resolving this case requires
nc. v. Nat. Res. Def ...




What This Trend May Mean for Trade Law - I/

Trade Law is largely administrative law.

One of the most important deference cases, United
States v. Mead Corp., 533 U.S. 218 (2001), is a trade case.

The CIT regularly cites Chevron but has not squarely
addressed the major questions doctrine.

Google Scholar  "major questions” ‘

Case law

Your search - "major questions” - did not match any articles published since 1984,

Co f Intl. Trade Suggegtions:



Nondelegation Doctrine Rising ?

OCTOBER TERM, 2018

Syllabus

SUPREME COURT OF THE UNITED STATES
Syllabus
GUNDY v. UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SECOND CIRCUIT

No. 17-6086. Argued October 2, 2018—Decided June 20, 2019

Congress has sought, for the past gquarter century, to combat sex crimes
and erimes against children through sex-offender registration
schemes. The Sex Offender Registration and Notification Act (SORNA)
makes more “uniform and effective” the “patchwork” of reg-

istration systems. Reynolds v. United States, 565 | .4 135. To

backs up those requirements with erimina

elaborates the “[initial registration” requirements for sex

34 UL 5. C. §520913(b), (d). Subsection (b) sets out the g

An offender must register “before completing a sentence of imprison-
ment with respect to the offense giving rise to the registration re-
guirement §20913(b). Subsection (d) addresses the “[i|nitial regis-
tration of sex offenders un. to comply with subsection (b)
provision states that, for individuals convicted of a sex offense befi
SORNA's enactment (“pre-Act offenders™), the Attorney General
“shall have the authority” to “specify the applicability”™ of SORNA's
registration requirements and “to prescribe rules for [their] registra-
tion.” §20913(d). Under that delegated authority, the Attorney Gen-
eral issued a rule specifyving that SORNA's registration requirements
apply in full to pre-Act offenders. Petitioner Herman Gundy, a pre-
Act offender, was convieted of failling to register. Both the District
Court and the Second Circuit rejected his claim that Co ORE UNCON
stitutionally de ited legislative power when it authorized the At-
torney General to “specify the applicability” of SORNA's registration

requirements to pre-Act offenders

Citeas: 594 U.S. ___ (2021)
Per Curiam
SUPREME COURT OF THE UNITED STATES
No. 21A23

ALABAMA ASSOCIATION OF REALTORS, ET AL. v.
DEPARTMENT OF HEALTH AND
HUMAN SERVICES, ET AL.

ON APPLICATION TO VACATE STAY

[August 26, 2021]

PER CURIAM.

The Director of the Centers for Disease Control and Pre-
vention (CDC) has imposed a nationwide moratorium on
evictions of any tenants who live in a county that is experi-
encing substantial or high levels of COVID-19 transmis-
sion and who make certain declarations of financial need.
86 Fed. Reg. 43244 (2021). The Alabama Association of
Realtors (along with other plaintiffs) obtained a judgment
from the U. 8. District Court for the District of Columbia
vacating the moratorium on the ground that it is unlawful.
But the District Court stayed its judgment while the Gov-
ernment pursued an appeal. We vacate that stay, render-
ing the judgment enforceable. The District Court produced
a comprehensive opinion concluding that the statute on
which the CDC relies does not grant it the authority it
claims. The case has been thoroughly briefed before us
twice. And careful review of that record makes clear that
the applicants are virtually certain to succeed on the merits
of their argument that the CDC has exceeded its authority.
It would be one thing if Congress had specifically author-
ized the action that the CDC has taken. But that has not
happened. Instead, the CDC has imposed a nationwide
moratorium on evictions in reliance on a decades-old stat-
ute that authorizes it to implement measures like fumiga-
tion and pest extermination. It strains credulity to believe

Remember “Major Questions Doctrine”




(Ship Opanon) OCTOBER TERM, 2020

Syllabus

SUPREME COURT OF THE UNITED STATES
Syllabus

AMG CAPITAL MANAGEMENT, LLC, ET AL. v.
FEDERAL TRADE COMMISSION

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

Mo, 19-508. Argued January 13, 2021—Decided April 22, 2021

The Federal Trade Commission filed a complaint against Scott Tucker
and his companies alleging deceptive pavday lending practices in vio-

lation of §5(a) of the Federal Trade Commission Act. The District
Court granted the Commission's request pursuant 3(b) of the Act
for a permanent injunction to prevent Tucker from imitting future
violations of the Act, and relied on the same authority to direet Tucker
to pav $1.27 hillion in restitution and disgorgement. appeal, the
Ninth Circuit rejected Tucker's argument that §13(b) does not author-
ize the award of equitable monetary relief.

Held: Section 1:3(b) does not authorize the Commission to seek, or a court
to award, equitable monetary relief such as restitution or disgorge-

ment, Pp, 3-15,

And Don’t Forget ....

The Court seems reluctant to
read broad remedial powers
into agency statutes.



What This Trend May Mean for Trade Law

The Fifth Circuit has recently found a nondelegation
violation; it is unclear what the en banc court or
Supreme Court will do in response.

The CIT already sees nondelegation cases.

= Google Scholar "nondelegation”

Case law

It is unlikely that nondelegation
will become hugely important,
but softer versions might be.

that the statutory




OCTOBER TERM, 2017

Syllabus

= % & 0 <4

SUPREME COURT OF THE UNITED STAT

ivllabus

LUCIA ET AL p. SECURITIES AND EXCHANGE
COMMISSION

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE DISTRICT OF COLUMBIA CIRCUIT

130. Argued April 23, 2018—Decided June 21_ 3

The Secur s and Exch
statutory authority to
1 do so is by ir

e wr

: Alds

selected

things neoe
Versarnal proceeding
ends, the All issues

that decisi

The SEC charged petitioner Raymond Lucis
securilies liws FEET ] Casr
Following udge ElL
that Lucia b late
» the SEC. Lucia ar
mvalid because Judge

pointed. According to |

ments” o 1 L
made Judge Elliot an
D Ci

(8lip Opinion) OCTOBER TERM, 2020

Syllabus

NOTE: Where it is feasible, a syllabus (headnote) will be released, as is
being done in connection with thi . at the time the opinion is issued.
The syllabus constitutes no part of the opinion of the Court but has been
prepared by the Reporter of Decisions for the convenience of the reader.
See United States v. Detroit Timber & Lumber Co., 200 U, 8. 321, 337.

SUPREME COURT OF THE UNITED STATES

Syllabus
UNITED STATES v. ARTHREX, INC. ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FEDERAL CIRCUIT

No. 19-1434. Argued March 1, 2021—Decided June 21, 2021*

The question in these cases is whether the authority of Administrative
Patent Judges (APJs) to issue decisions on behalf of the Executive
Branch is consistent with the Appointments Clause of the Constitu-
tion. APdJs conduct adversarial proceedings for challenging the valid-
ity of an existing patent before the Patent Trial and Appeal Board
(PTAB). During such proceedings, the PTAB sits in panels of at least
three of its members, who are predominantly APJs. 35 U. 8. C. §§6(a),
(e). The Secretary of Commerce appoints all members of the PTAB—
including 200-plus APJs—except for the Director, who is nominated by
the President and confirmed by the Senate. §§3(b)(1), (b)}(2)(A), 6(a).
After Smith & Nephew, Inc., and ArthroCare Corp. (collectively, Smith
& Nephew) petitioned for inter partes review of a patent secured by
Arthrex, Inc., three APJs concluded that the patent was invalid. On
appeal to the Federal Circuit, Arthrex claimed that the structure of the
PTAB violated the Appointments Clause, which specifies how the
President may appoint officers to assist in carrying out his responsi-
bilities. Art. I1, §2, cl. 2. Arthrex argued that the AP.Js were principal
officers who must be appointed by the President with the advice and
consent of the Senate, and that their appointment by the Secretary of
Commerce was therefore unconstitutional, The Federal Circuit held
that the APJs were principal officers whose appointments were uncon-
stitutional because neither the Secretary nor Director can review their
decisions or remove them at will. To remedy this constitutional viola-
tion, the Federal Circuit invalidated the APJs’ tenure protections,




Text of Appointments Clause

“[The President] shall nominate, and by and with the
Advice and Consent of the Senate, shall appoint
Ambassadors, other public Ministers and Consuls, Judges
of the supreme Court, and all other Officers of the
United States, whose Appointments are not herein
otherwise provided for, and which shall be established by
Law: but the Congress may by Law vest the Appointment
of such inferior Officers, as they think proper, in the

President alone, in the Courts of Law, or in the Heads of
Departments.”



What This Trend May Mean for Trade Law

Unclear! But lawyers may attempt to identify individuals
who have not been properly appointed (as is happening
in other contexts throughout administrative law).

Google Scholar

Case law

Search

&l

"appointments clause"

WIRTGEN AMERICA, INC. v. US

WIRTGEN AMERICA, INC. v. US
437 F 302 of In

ssigned 181( ries machines

s violated the A Appointments Clause
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OCTOBER TERM, 2019

Syllabus
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SUPREME COURT OF THE UNITED STATES

Syllabus

SEILA LAW LLC v. CONSUMER FINANCIAL
PROTECTION BUREAU

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT
No. 19-7.  Argued March 3, 2020—Decided June 29, 2020
In the wake of the 2008 financial erisis, Congress established the Con-
sumer Financial Protection Bureau (CFPB), an independent regula-
LOry agency tasked with ensuring that consumer debt pr wlucts are safe
and transparent. See Dodd-Frank Wall Street Reform and Consumer
Protection Act (Dodd-Frank), 124 Stat. 1376. Congress transferred the
administration of 18 existing federal statutes to the CFPB, including
the Fair Credit Reporting Act, the Fair Debt Collection Practices Act
and the Truth in Lending Act; and Congress enacted a new prohibition
on unfair and deceptive practices in the consumer- wee sector. 12
U.Ss.C. Wad1MB). In doing so, Congress gave the 'B extensive
rulemaking, enforcement, and adjudicatory powers, including the au
thority to conduct investigations, issue subpoenas and civil investiga-
tive demands, initiate administrative adjudications, prosecute civil ac-
tions in federal court, and issue binding decisions in administrative
proceedings. The CFPB may seek restitution, disgorgement, injunc-
tive relief, and significant civil penal for violations of the 19 federal
statutes under its purview. So far, the agency has obtained over §11
billion in relief for more than 25 million consumers
Unlike traditional independent agencies headed by multimember
boards or commissions, the CFPB is led by a single Director,
§5491(b)(1). who is appointed by the President with the advice and
consent of the Senate, §5491(b}2), for a five-vear term, durir
the President may remove the Director only for “inefficiency
of duty, or malfeasance in office,” §§5491(e)( 1), (3). The CFPB r
its funding outside the annual appropriations process from the F
Reserve, which is itself funded outside the appropriations process
through bank assessments

OCTOBER TERM. 2020

Syllabus

SUPREME COURT OF THE UNITED STATES
Syllabus

COLLINS ET AL. v. YELLEN, SECRETARY OF THE
TREASURY, ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT

No. 19-422.  Argued December 9, 2020—Decided June 23, 2021*

When the national housing bubble burst in 2008, the Federal National
Mortgage Association (Fannie Mae) and the Federal Home Loan Mort-
gage Corporation (Freddie Mac), two of the Nation's leading sources of
mortgage financing, suffered significant losses that many feared would
imperil the national economy. To address that concern, Congress en-
acted the Housing and Economic Recovery Act of 2008 (Recovery Act)
which, among other things, created the Federal Housing Finance
Agency (FHFA)—an independent agency tasked with regulating the
companies and, if necessary, stepping in as their conserv or re-
ceiver. See 12 U. §, C. §4501 ef seq. At the head of the Agency, Con-
gress installed a single Director, removable by the President only “for
cause.” §5§4512(a), (b}2)

Soon after the FHFA's creation, the Director |J|..=u'\|. Fannie Mae and
Freddie Mac into conservatorship and negotiated agreements for the
companies with the Department of Treasury. Under those agree-
ments, Treasury committed to providing each company with up to $100
billion in capital, and in exchange received, among other things, senior
preferred shares and quarterly fixed-rate dividends. In the years that
followed, the agencies agreed to a number of amendments, the third of
which replaced the fixed-rate dividend formula with a variable one
that required the companies to make gquarterly payments consisting of
their entire net worth minus a small specified capital reserve

A group of the companies’ sharecholders challenged the third amend




How Far Will Presidential Removal Go?

Nos. 19-422 & 19-563

2l Amicus warns that if the Court holds that the Recovery Act’'s removal
restriction violates the Constitution, the decision will “call into question
many other aspects of the Federal Government.” Brief for Court-Ap-

pointed Amicus Curiae 47. Amicus points to the Social Security Admin-

STEVEh,T_vaCHIN, istration, the Office of Special Counsel, the Comptroller, “multi-member

SECRETARYORIHESRESSURE o ooncies for which the chair is nominated by the President and confirmed

by the Senate to a fixed term,” and the Civil Service. Id., at 48 (emphasis

stovenT Myvemy,  deleted). None of these agencies is before us, and we do not comment on

SEGERRORIIERESEE  the constitutionality of any removal restriction that applies to their of-
ficers.
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Appeals for the Fifth Circuit
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Future of Independent Agencies?

21-86 AXON ENTERPRISE, INC. V. FEDERAL TRADE COMMISSION
DECISION BELOW: 986 F.3d 1173

LOWER COURT CASE NUMBER: 20-15662

QUESTION PRESENTED:

After petitioner acquired an essentially insolvent competitor, it found itself subjected to
the review of the Federal Trade Commission (FTC), rather than the Department of Justice (DOJ).
While the DOJ route promises early access to judicial review, the FTC track is an altogether
different matter. Petitioner faced a series of unreasonable demands from the FTC, and the
prospect of “litigating” before administrative law judges insulated by unconstitutional double-
for-cause removal restrictions and subject to review by an unaccountable Commission. Rather
than resign itself to the ongoing unconstitutional injuries inflicted by the FTC’s process,
petitioner filed suit in district court seeking to enjoin the unconstitutional FTC proceedings.
That lawsuit focused on constitutiona es collateral to the underlying antitrust issues, but
the district court nonetheless dismissed it for want of jurisdiction based on implications drawn
from a statutory grant of jurisdiction to review the FTC's cease-and-desist orders. A divided
Ninth Circuit affirmed, the majority acknowledging that dismissal “makes little sense,” and
the dissent contending that dismissal contradicted this Court’s precedents.

The questions presented are:

1. Whether Congress impliedly stripped federal district courts of jurisdiction over
constitutional challenges to the Federal Trade Commission’s structure, procedures, and
existence by granting the courts of appeals jurisdiction to “affirm, enforce, modify, or set
aside” the Commission’s cease-and-desist orders.

2. Whether, on the merits, the structure of the Federal Trade Commission, including the
dual-layer for-cause removal protections afforded its administrative law judges, is consistent
with the Constitution.

LIMITED TO QUESTION 1 PRESENTED BY THE PETITION
CERT. GRANTED 1/24/2022

There is obvious and significant tension between Seila Law and Collins and
Humphrey’s Executor. How far will SCOTUS take the principle that the President

can fire executive branch officials?



What This Trend May Mean for Trade Law

It depends on what SCOTUS decides to do with multi-
member independent commissions and administrative
law judges.

Google Scholar  “independent agency”

Case law

Case law DAK AMERICAS LLC v. US

Federal courts 456 F. Supp. 3d 1340, 44 CIT __ - Court of Intl. Trade, 2020 - Google Scholar

Court of Intl. Trade 673 days ago - ... [11] Although it dealt with a policy decision rather than prior quasi-judicial

Select courts. determination from an independent agency, Motor Vehicle Manufacturers Association v. State
Y7 Save Y9 Cite Citedby 3 How cited All 2 versions

Any time

Since 2022 Natural Resources Defense Council, Inc. v. Ross

Since 2021 331 F. Supp. 3d 1338, 42 CIT _ - Court of Intl. Trade, 2018 - Google Scholar

Since 2018 4 years ago - ... On March 1, 2017, the MMC — which, as noted, is an independent agency of the
United States tasked with recommending measures to NOAA Fisheries for the preservation ..

Yy Save P9 Cite Citedby & How cited All 2 versions

Custom range..

1984 —

Tembec, Inc. v. United States

Court of Intl. Trade, 2006 - Google Scholar

16 years ago - ... instituted a system of checks and balances, requiring the USTR to consult with
Sort by relevance Congress, see 19 USC § 3538(a)(3) and (5), and giving the ITC, an independent agency, authority
Sort by date Y Save 9 Cite
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(Slip Opinion) OCTOBER TERM, 2018

Syllabus

NOTE: Where it is feasible, a syllabus (headnote) will be released. as is
being done in connection with this case, at the time the opinion is issued.
Th Alabus constitutes no part of the opinion of the Court but has been
prepared by the Heporter of Decisions for the convenience of the reader.
sSee Unued States v. Detrot Timber & Lumber Co., 200 U. 5. 321, 337.

SUPREME COURT OF THE UNITED STATES

Syllabus

DEPARTMENT OF COMMERCE ET AL. v. NEW YORK
ET AL.

CERTIORARI BEFORE JUDGMENT TO THE UNITED STATES
COURT OF APPEALS FOR THE SECOND CIRCUIT

No. 18-966. Argued April 23, 2019—Decided June 27, 2019

In order to apportion congressional representatives among the States,
the Constitution requires an “Enumeration” of the population every
10 years, to be made “in such Manner” as Congress “shall by Law di-
rect,” Art. [, §2, cl. 3; Amdt. 14, §2. In the Census Act, Congress del-
egated to the Secretary of Commerce the task of conducting the de-
cennial census “in such form and content as he may determine.” 13
U.S. C. §141(a). The Secretary is aided by the Census Bureau, a sta-
tistical agency in the Department of Commerce. The population
count is also used to allocate federal funds to the States and to draw
electoral districts. The census additionally serves as a means of col-
lecting demographic information used for a wvariety of purposes.
There have been 23 decennial censuses since 1790, All but one be-
tween 1820 and 2000 asked at least some of the population about
their citizenship or place of birth. The question was asked of all
households until 1950, and was asked of a fraction of the population
on an alternative long-form questionnaire between 1960 and 2000,

(Slip Opinion) OCTOBER TERM, 2020

Syllabus

NOTE: Where it is feasible, a syllabus (headnote) will be released, as is
being done in connection with this case, at the time the opinion is issued.
The syllabus constitutes no part of the opinion of the Court but has been
prepared by the Reporter of Decisions for the convenience of the reader.
See United States v, Detroit Timber & Lumber Co,, 200 U, 8. 321, 337,

SUPREME COURT OF THE UNITED STATES

Syllabus

FEDERAL COMMUNICATIONS COMMISSION ET AL. v.
PROMETHEUS RADIO PROJECT ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE THIRD CIRCUIT

No. 19-1231. Argued January 19, 2021—Decided April 1, 2021*

Under its broad authority to regulate broadcast media in the public in-
terest, the Federal Communications Commission (FCC) has long main-
tained several ownership rules that limit the number of radio stations,
television stations, and newspapers that a single entity may own in a
given market. Section 202(h) of the Telecommunications Act of 1996
directs the FCC to review its media ownership rules every four years
and to repeal or modify any rules that no longer serve the public inter-
est.




How Hard is “Hard Look” Review?

One of the most familiar questions in administrative
law concerns just how hard so-called “hard look”
review actually is.

The Supreme Court’s recent cases on this subject are
tricky; sometimes the Court is aggressive, but
sometime not.



What This Trend May Mean for Trade Law

The CIT sees many “arbitrary and capricious” challenges.

The more the Supreme Court concerns itself with the
standard, the more potential change there is.

le Scholar "hard look"
Case law
INVENERGY RENEWABLES LLC v. United States
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The Future?

— The Court is not necessarily looking to

'l| outright overrule cases (at least not too many
of them), but the Court is not willing to

extend principles it considers faulty. This

dynamic matters for numerous issues,

including deference, delegation, separation

* of powers, and other administrative law

i | doctrines.




Why Lawyers Should Care

The Supreme Court is very active in the “admin law”
space right now.

It looks like the Supreme Court wants less deference,
more congressional control, and greater formalism.

Those involved in regulation need to be aware of where
the Supreme Court may be heading.



Why Trade Lawyers Should Care

Much of trade law is administrative law, albeit
specialized administrative law.

Broad changes to, say, deference, may affect how trade
law is done.

When trade cases go to the Supreme Court, the Justices
may see an “admin law” case, not a “trade” case.
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