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Understanding “Admin Law” & Trade: Objective

• Administrative Law cases are particularly important to 
today’s Supreme Court.  

• This panel will discuss these changes and address how 
they may affect the Court of International Trade.  

• The panel will address how to frame legal arguments 
and what direction the Court may take going forward. 



Today’s Supreme Court is Especially Interested in 
Administrative Law Cases



Four Justices Sat on DC Circuit
Three More Clerked There



Plus Justice Justice Kagan Was An 
Administrative Law Professor!

Click to add text



The Supreme Court’s Majority Has Strong Views 
on Administrative Law

Gillian Metzger, The 
Roberts Court and 
Administrative Law, 2019 
Sup. Ct. Rev. 1 (2020)



Many Speculate About What the Court May Do 
(and Has Already Started Doing)



…



Chevron in Retreat?

Kristin E. Hickman & Aaron 
L. Nielson, The Future of 
Chevron Deference, 70 
Duke Law Journal 1015 
(2021) https://www.scotusblog.com/2022/06/in-an-

opinion-that-shuns-chevron-the-court-rejects-
a-medicare-cut-for-hospital-drugs/



Major Recent Cases: Deference



Deference Trends

The Court is cutting back on deference, both formally 
and informally.

The “Major Questions Doctrine” is part of this.  The 
Court is uncomfortable with the Executive Branch using 
old delegations for expansive policy issues, especially 
when it looks like an attempt to evade Congress.  



An aside: What About Minor Questions?



What This Trend May Mean for Trade Law

Trade Law is largely administrative law.

One of the most important deference cases, United 
States v. Mead Corp., 533 U.S. 218 (2001), is a trade case. 

The CIT regularly cites Chevron.   



What This Trend May Mean for Trade Law - II

Trade Law is largely administrative law.

One of the most important deference cases, United 
States v. Mead Corp., 533 U.S. 218 (2001), is a trade case. 

The CIT regularly cites Chevron but has not squarely 
addressed the major questions doctrine.  



Nondelegation Doctrine Rising?

Remember “Major Questions Doctrine”



And Don’t Forget ….

The Court seems reluctant to 
read broad remedial powers 
into agency statutes. 



What This Trend May Mean for Trade Law

The Fifth Circuit has recently found a nondelegation 
violation; it is unclear what the en banc court or 
Supreme Court will do in response.

The CIT already sees nondelegation cases.

It is unlikely that nondelegation
will become hugely important,
but softer versions might be.



Major Focus on Appointments Clause



Text of Appointments Clause

“[The President] shall nominate, and by and with the 
Advice and Consent of the Senate, shall appoint 
Ambassadors, other public Ministers and Consuls, Judges 
of the supreme Court, and all other Officers of the 
United States, whose Appointments are not herein 
otherwise provided for, and which shall be established by 
Law: but the Congress may by Law vest the Appointment 
of such inferior Officers, as they think proper, in the 
President alone, in the Courts of Law, or in the Heads of 
Departments.”



What This Trend May Mean for Trade Law

Unclear!  But lawyers may attempt to identify individuals 
who have not been properly appointed (as is happening 
in other contexts throughout administrative law).



Focus on Removal – and So Agency Independence



How Far Will Presidential Removal Go?



Future of Independent Agencies?

There is obvious and significant tension between Seila Law and Collins and 
Humphrey’s Executor.  How far will SCOTUS take the principle that the President 
can fire executive branch officials?



What This Trend May Mean for Trade Law

It depends on what SCOTUS decides to do with multi-
member independent commissions and administrative 
law judges.  



What About Arbitrary and Capricious Review?



How Hard is “Hard Look” Review?

One of the most familiar questions in administrative 
law concerns just how hard so-called “hard look” 
review actually is.

The Supreme Court’s recent cases on this subject are 
tricky; sometimes the Court is aggressive, but 
sometime not.  



What This Trend May Mean for Trade Law

The CIT sees many “arbitrary and capricious” challenges.

The more the Supreme Court concerns itself with the 
standard, the more potential change there is.



The Court is not necessarily looking to 
outright overrule cases (at least not too many 
of them), but the Court is not willing to 
extend principles it considers faulty.  This 
dynamic matters for numerous issues, 
including deference, delegation, separation 
of powers, and other administrative law 
doctrines.  

The Future?



Why Lawyers Should Care 

• The Supreme Court is very active in the “admin law” 
space right now.  

• It looks like the Supreme Court wants less deference, 
more congressional control, and greater formalism.

• Those involved in regulation need to be aware of where 
the Supreme Court may be heading.



Why Trade Lawyers Should Care

• Much of trade law is administrative law, albeit 
specialized administrative law.

• Broad changes to, say, deference, may affect how trade 
law is done.  

• When trade cases go to the Supreme Court, the Justices 
may see an “admin law” case, not a “trade” case. 
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