Revised: May 26, 2023

Instructions to Counsel for § 1581(c)
Cases Assigned to Judge Baker

The following requirements apply to cases assigned to Judge Baker that
are brought under 28 U.S.C. § 1581(c).! Any questions should be directed to
Judge Baker’s case manager, Casey Anne Cheevers, at 212-264-1615.

Proposed orders to be filed with Rule 56.2 motions

U.S. Court of International Trade Rule 7(b)(1)(E) requires that all mo-
tions must “be accompanied by a proposed order.” The proposed order the
plaintiff submits with its Rule 56.2 motion must specify precisely what relief
the plaintiff seeks, including issues and/or record evidence Plaintiff contends
the court should direct Defendant to reconsider and/or address on remand. The
proposed order shall not contain legal argument or address procedural aspects
of the proposed remand.

Joint appendix preparation

The remainder of these instructions supplement the Standard Chambers
Procedures provisions governing joint appendix preparation. See SCP 2(C).2
Conforming the joint appendix to the requirements set forth below will assist

Judge Baker and his law clerks because the parties’ briefing will cite the

1 Unless otherwise ordered, compliance with these instructions is not required in
§ 1581(c) cases assigned to three-judge panels that include Judge Baker.

2 Insofar as this document conflicts with SCP provisions, this document controls.



specific appendix pages rather than the administrative record index. It should
also substantially reduce the effort necessary to prepare the applicable joint
appendix in any ensuing appeal to the Federal Circuit. Judge Baker contem-
plates that a joint appendix formatted according to these procedures—which
replicate the Federal Circuit’s requirements—will be reusable for the same
purpose on appeal.

1. Two options for selecting record material for the joint ap-
pendix: The parties may choose either of two options for determining the ad-
ministrative record material from which the joint appendix will be assembled.
The first option, explained in § 3 below, is for the parties to agree to designate
and Bates-number the record material prior to filing their briefs. The second
option, explained in 4 4 below, is a two-step system in which the parties ini-
tially file “proof briefs” citing the administrative record and later file final
briefs after the plaintiff3 assigns Bates-numbered pagination to the record ma-
terial cited by the parties in their proof briefing. If the parties are unable to
agree about which method to select, they shall use the proof brief method de-
scribed in Y 4 below. Either way, the joint status report the parties submit

pursuant to Rule 56.2(a) must advise the court which method the parties will

3 As used in these instructions, the words “plaintiff” and “defendant” include plaintiff-
intervenors and defendant-intervenors, respectively, unless otherwise specified.



use and the proposed briefing schedule must incorporate the deadlines pre-
scribed below for the chosen method.

2. Required material: Regardless of which option the parties use
for determining the record materials from which the joint appendix will be as-
sembled, the joint appendix must include the entirety of the administrative
agency’s final decision (Federal Register notice or other document pending
publication) and any supporting document(s) or memoranda (e.g., “Issues and
Decision Memorandum”) or related materials created by the agency explaining
or bearing on the reasons for the decision. It must also include, again in their
entirety, all preliminary agency notices, announcements, memoranda, rulings,
determinations, or similar documents bearing on the final decision before the
court, together with any Federal Register notices issued in connection with
those materials.

3. Designation option: This option allows the parties to cooperate
in advance to determine the universe of record documents (in addition to the
required documents specified in § 2 above) the parties’ briefs might cite.

a. Designation by agreement: If the parties opt to designate
material in advance, they will compile a list (designation) of all items in
the administrative record they intend to cite (or wish to have the option
of citing) in their briefs, plus the required material specified in § 2 above.

Consistent with the procedure often used by regular Federal Circuit



practitioners, Judge Baker recommends that the parties simply agree to
designate the entire record or, if possible, a subset of the entire record.

b. Designated material not to be filed: The designation of
material agreed to by the parties is not to be filed with the court—it is
for the parties’ use in preparing their briefing and the joint appendix.

C. Plaintiff’s assembly of the soft appendix contents: Af-
ter the parties agree upon the record material to be designated, the plain-
tiff will assemble the material required by § 2 and the material desig-
nated by the parties to create a “soft appendix” from which the joint ap-
pendix will be assembled.

i. Required material: Plaintiff will first assemble the
record material required by ¥ 2 in chronological order.

ii. = Confidential record material: After the set of re-
quired record material, the plaintiff will add (in chron-
ological order) documents designated by the parties
from the confidential administrative record.

iii. Public record material: After the sets of required
and confidential record material, the plaintiff will add
(in chronological order) documents designated by the
parties from the public administrative record insofar

as they are not duplicative of required record



documents and confidential record documents already
compiled.*

d. Plaintiff’s Bates-numbering of the soft appendix: After
assembling the record material for the soft appendix as described above,
the plaintiff shall consecutively number this material starting with
Appx1000° using an automated Bates numbering feature of a software
program in the format required by the Federal Circuit for the joint ap-
pendix for that court. See Fed. Cir. R. 30(c)(2) (requiring text-searchable
Bates-numbered pagination to appear centered in the bottom margin of
each page and to meet the typeface requirements of Federal Rule of Ap-

pellate Procedure 32(a)(5) (i.e., 14-point serif)).6

4 As used here, a redacted document in the public administrative record that already
exists in unredacted form in the soft appendix’s set of confidential record material is
“duplicative.”

5 These procedures reserve joint appendix page range 1-999 for any ensuing appeal
to the Federal Circuit, which requires that the joint appendix filed in that court begin
with material from the CIT record identified in Federal Circuit Rule 30(a)(1)(A) and
(¢)(1). See also Fed. R. App. P. 30(d); q 9, below.

6 The Federal Circuit’s Electronic Filing Procedures require that “[a]ll appendix page
numbers must be preceded by ‘Appx’. .. and then the number, without any interven-
ing non-numerical characters or spaces. Sub-organizational indicators (such as .1 or
a) are also not permitted.” The use, or omission, of leading zeroes between “Appx” and
the page number and the use, or non-use, of all capital letters for “APPX” is at coun-
sel’s option. Thus, “Appx1348,” “Appx001348,” “APPX1348,” or “APPX001348” are all
acceptable. http://www.cafc.uscourts.gov/sites/default/files/cmecf/ElectronicFilingProcedures.pdf, Sec-

tion IV(A)(2)(a).




e. Service of the soft appendix: The plaintiff shall serve a
copy of this Bates-numbered soft appendix on all parties within 14 days
after the court issues the scheduling order.

f. Citation of Appx pages in briefs: If the parties use this
designation option, their briefs will cite the relevant Appx page numbers
in the soft appendix and need not include additional information about
what is being cited. In their public briefs, the parties will bracket confi-
dential material in the customary manner. See USCIT R. 5(g). Appx ci-
tations must follow the same format as the Appx numbers in the soft
appendix and, as required by the Federal Circuit, should omit “Appx” at
the end of the range but should not omit any “repeating leading digits.””
For example, a citation to soft appendix pages Appx1776 through
Appx1783 would be Appx1776-1783, not Appx1776-83.8 Citations to
nonconsecutive pages must use the full page number for each—for exam-
ple, “See Appx1800, Appx1804.” Citations should not include line num-
bers—for example, a citation to a transcript page found on Appx1824

should not refer to Appx1824:18.

7 http://www.cafc.uscourts.gov/sites/default/files/cmect/ElectronicFilingProcedures.pdf, Sec-

tion IV(A)(2)(b).

8 Take note that this requirement differs from the Bluebook convention of retaining
only the last two digits of the page number at the end of a range.




g. Service of cited, contextual, and transcript cover
Appx pages: Within 14 days of filing its brief, the defendant’s counsel
will provide the plaintiff with a list of the Appx pages cited in the defend-
ant’s brief, any additional Appx pages reasonably necessary for context,?
and the cover Appx page(s) of any cited Appx transcript pages that in-
clude the administrative proceeding’s caption and the list of counsel.10

h. Plaintiff’s assembly and filing of the joint appendix:
Within 14 days of the filing of the last reply brief, the plaintiff will as-

semble and file the joint appendix pursuant to § 5 below.

9 Parties should construe the phrase “reasonably necessary” in this context consist-
ently with the admonition that it is unacceptable to include indiscriminate blocks of
record material that are irrelevant to the issues before the court. Cf. D.D.C. LCvR
7(n)(1) (admonishing parties not to “burden the appendix with excess material from
the administrative record that does not relate to the issues raised in the motion or
opposition”).

10 See Fed. Cir. R. 30(a)(1)(B) (“Parties must . . . include in the appendix sufficient
surrounding record and transcript pages to provide context for a cited excerpt, as well
as the transcript cover page identifying participating counsel if included in the rec-

ord.”).



i. Summary of deadlines under the designation method:

Date

Event

(Deadline stated in
Rule 56.2 letter)

Parties meet and confer to select which appendix prepa-
ration method they will use. Joint Status Report must
state which option was chosen and proposed briefing
schedule must incorporate the deadlines prescribed in
these instructions.

Within 14 days after
scheduling order is-
sued

Plaintiff assembles soft appendix and serves it on all par-
ties

Within 14 days after
defendant files its
brief

Defendant provides plaintiff with list of cited Appx pages
plus contextual Appx pages

Within 14 days after

Plaintiff assembles and files the joint appendix

last reply brief filed

4. Proof brief option: The alternative option the parties may em-
ploy for determining the appendix contents uses a proof brief system under
which Bates-numbering of record material will not occur until after the parties
file initial proof briefs that function to designate record material for the joint
appendix.

a. Proof brief placeholder citations: If the parties use the
proof brief option, they will prepare and file their briefs on the proof brief
due dates prescribed in the scheduling order using placeholder citations
to administrative record material. The placeholder citations are to be de-

scriptive and specific enough to allow the other parties to identify the



cited material when they are preparing their own “proof briefs,” and the
placeholder citations are to be followed by “placeholder” joint appendix
citations that use underscores in lieu of page numbers—e.g., Webster’s
Response to Supplemental Section D Questionnaire, PR 456, at 123,
Appx___ .11 In their public proof briefs, the parties will bracket confiden-
tial material in the customary manner. See USCIT R. 5(g).

b. Service of list of documents cited: Within 7 days after
filing its proof brief, the defendant’s counsel will provide the plaintiff
with a list of the administrative record documents cited in the defend-
ant’s proof brief for plaintiff to include in the soft appendix.

C. Preparation and service of the soft appendix: After the
last reply proof brief (including any plaintiff-intervenor’s) is filed with
the court, the plaintiff will assemble the soft appendix following the pro-
cedures outlined in 9 3.c above, except that the parties’ proof briefs shall
constitute the designation of the record material to include along with
the required material in the soft appendix. The plaintiff will then Bates-

number that material following the procedures outlined in § 3.d above

11 Placeholder citations to nonconsecutive pages should be separated by a space for
word count purposes—e.g., Webster’s Response to Supplemental Section D Question-
naire, PR 456, at 123, 127, Appx___, Appx___.



and serve the Bates-numbered soft appendix on all parties as outlined in
9 3.e above within 14 days after the last proof reply brief is filed.

d. Final briefs: The parties will have 7 days after the plain-
tiff’s service of the soft appendix to prepare and file final briefs in which
placeholder underscores in the proof briefs are replaced with citations to
the relevant Appx numbers in the soft appendix—e.g., Webster’s Re-
sponse to Supplemental Section D Questionnaire, PR 456, at 123,
Appx1836.12 The parties may make no changes to the final briefs other
than inserting joint appendix page numbers and correcting minor typo-
graphical errors.1?

e. Service of cited, contextual, and transcript cover
Appx pages: Within 7 days of filing its final brief, the defendant’s coun-
sel will provide the plaintiff with a list of the Appx pages cited in the
defendant’s brief, any additional Appx pages reasonably necessary for
context, and the cover Appx page(s) of any cited Appx transcript pages
that include the administrative proceeding’s caption and the list of coun-

sel. See also above notes 8-9 (clarifying these requirements).

12 Parties using the proof brief option should not delete the placeholder citations be-
cause doing so would change the briefs’ word counts.

13 In filing their final briefs, the parties should use the “Supplemental Brief” event in
CM/ECF and should link the final briefs to the corresponding proof briefs.

10



f. Plaintiff’s assembly of the joint appendix: Within 14

days of the deadline for the defendant to serve the list of Appx pages

identified in § 4.e above, the plaintiff shall assemble and file the joint

appendix pursuant to § 5 below.

g. Summary of deadlines under the proof brief method:

Date

Event

(Deadline stated in
Rule 56.2 letter)

Parties meet and confer to select which appendix prepara-
tion method they will use. Joint Status Report must state
which option was chosen and proposed briefing schedule
must incorporate the deadlines prescribed in these in-
structions.

Per scheduling order

Proof briefs filed

Within 7 days after
defendant files its
proof brief

Defendant provides plaintiff with a list of administrative
record documents cited in its proof brief

Within 14 days after
the last proof reply
brief is filed

Plaintiff assembles the soft appendix and serves it on all
parties

Within 7 days after
soft appendix served

All parties prepare and file final briefs

Within 7 days after
filing final briefs

Defendant provides plaintiff with list of cited Appx pages
plus contextual Appx pages

Within 14 days after
defendant serves list
of Appx pages

Plaintiff assembles and files joint appendix

5. Assembling the joint appendix: Within 14 days of the filing of

the last reply brief (if the parties use the designation option, see above Y 3.h)

or the deadline for the defendant to serve the list of Appx pages identified in

11



q 4.e (if the parties use the proof brief method, see above q 4.e), the plaintiff is
to assemble and file the joint appendix. To do so, the plaintiff must retrieve the
Appx pages of (1) the required materials specified in § 2, (2) the specific Appx
pages cited by the parties in their briefs, (3) the additional surrounding pages
the parties deem reasonably necessary to provide appropriate context, see
above Y9 3.g and 4.e, and (4) the cover Appx page(s) of any cited Appx tran-
script pages that include the administrative proceeding’s caption and the list
of counsel. Those pages,!* together with an appropriate table of contents, will
become the joint appendix.

6. Table of contents or index: The table of contents or index for
the joint appendix is to contain a column listing the Bates page range for each
document included in the joint appendix. The Bates range column should be to
the right of the other columns listing the document description and the public

or confidential record document number from the administrative record.

Document description PR # CR# Appx page range

7. Public and confidential versions of the joint appendix: The

public and confidential versions of the joint appendix shall have identical Appx

14 As assembled, the joint appendix—unlike the soft appendix—will primarily contain
excerpts from cited documents, and gaps in the Bates-numbering pagination need not
be accounted for. Cf. Fed. Cir. R. 30(c)(2) (“Omission of pages need not be noted (e.g.,
page 102 may be followed by page 230 without stating that pages 103—229 are not
reproduced).”).

12



pagination and shall be the same length. Insofar as Appx pages from the con-
fidential record are duplicated in redacted form in the public record, the confi-
dential and public versions shall have the same Appx pagination, with the con-
fidential record version Appx pages placed in the confidential appendix and the
public record version pages substituted in their place (and Bates-numbered to
match their confidential Appx counterparts) in the public appendix. Insofar as
Appx pages from the confidential record do not exist in the public record, Plain-
tiff shall replace them in the public version of the joint appendix with a slip-
sheet for each omitted page bearing the same Bates Appx number as the cor-
responding confidential record page and the words “Page Redacted” promi-
nently displayed.

8. Multiple volumes (if necessary): If the joint appendix contains
multiple volumes, the ECF description for each attachment must include the
Bates-page range for each volume to assist the court in finding particular pages
(e.g., if the appendix contains two volumes, the second attachment might be
described as “Volume 2, Appx1501-2000” or similar). This requirement does
not apply if the appendix consists of a single volume. Consistent with this
court’s rules, the confidential appendix must be submitted in one or more vol-
umes separately from the public appendix. Due to the technical limitations on
document size imposed by the CM/ECF system, the confidential appendix vol-

umes’ page ranges need not necessarily correspond to the public volumes’ page

13



ranges, as long as the ECF description for each volume is clear as to the Bates
range. (That is, for example, if the largely-blank slipsheets cause the public
appendix’s file size to be such that the CM/ECF system will accept it as a single
volume despite the confidential appendix needing two volumes, it is completely
acceptable for the public appendix to contain just the single volume.)

9. Joint appendix on remand. In cases that return to the court
following remand to the agency, the following additional procedures apply:

a. The joint appendix in the post-remand proceedings must be
titled “Remand Appendix.”

b. The Remand Appendix must include all pages cited in the
parties’ post-remand comments to this court, regardless of whether they
were previously included in the Joint Appendix.

C. Any page repeated from the Joint Appendix will bear the
same Appx page number it bore in the original appendix. New pages not
contained in the original joint appendix will receive page numbers that
continue the numerical sequence from the last page of the original Appx
page numbering, subject also to § 9.e., below. The process for numbering
pages, and then for determining the actual pages to be included in the
Remand Appendix, will follow the instructions set out above.

d. References to parties’ briefs in the instructions above are to

be construed as referring to the parties’ post-remand comments.

14



e. In addition to the required material described in § 2 above,
the Remand Appendix must include Commerce’s remand determination.
The remand determination must receive the first available sequential
Appx page number following the last assigned page number from the
original Joint Appendix preparation process (either the last designated
page number for the designation method or the last page number as-

signed to a page for the proof brief).
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