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AQUI LI NO, Judge: According to the Trade Agreenents Act
of 1979, as anended, in determ ning whether foreign nerchandise is
being, or is likely to be, sold in the United States at |ess than

fair value, a conparison shall be nmade between the export (or con-
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structed export) price and "normal value." 19 U S. C. 81677b(a).
And when such nerchandise is produced in a nonmarket-econony
country, the act authorizes the International Trade Adm ni strati on,
U S. Departnent of Commerce ("ITA") to
determ ne the nornmal val ue of the subject nmerchandi se on
the basis of the value of the factors of production
utilized in producing the nmerchandise . . .. [T]he valu-
ation of the factors of production shall be based on the
best available information regarding the values of such
factors in a market econony country or countries consid-
ered to be appropriate by [it].
19 U.S.C. 81677b(c)(1). The list of those factors in the statute
i ncludes "amounts of energy and other utilities consuned". 19

U S.C 81677b(c)(3)(C. And the act further provides:

(4) Valuation of factors of production

The [ITA], in valuing factors of production under
par agraph (1), shall utilize, to the extent possible, the
prices or costs of factors of production in one or nore
mar ket econony countries that are--

(A) at a level of econom c devel oprent
conparable to that of the nonmarket econony
country, and

(B) significant producers of conparable
mer chandi se.

19 U.S.C. 81677b(c)(4).

I
The complaint filed in this action alleges that the

above-naned plaintiff is a privately-held conpany organi zed under
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the aws of the People's Republic of China ("PRC'), which country
is still considered to have a nonmarket econony. See, e.g.,

Coalition for the Preservation of Anerican Brake Drum & Rotor

Aftermarket Mrs. v. United States, 28 T __, 318 F. Supp.2d 1305

(2004). Certain nushroons produced and preserved t here and export -
ed to the United States have becone subject to an | TA anti dunpi ng-
duty order published at 64 Fed.Reg. 8,308 (Feb. 19, 1999). The
petitioner for that relief, the above-encaptioned intervenor-
def endant herein, requested an agency admnistrative review of
exports of such merchandi se subject to that order emanating from
sonme 28 nanmed PRC enterprises, including the plaintiff conpany now

at bar.

That process resulted in a weighted-average dunping

margin for it of 161.57 percent for the period of review ("POR")

per the ITA's Certain Preserved Miushroons From the P[RC]: Final

Results of Third New Shi pper Review and Final Results and Parti al

Resci ssi on of Second Antidunping Duty Adm nistrative Review 67

Fed. Reg. 46,173, 46,175 (July 12, 2002). The plaintiff seeks
relief fromthis determ nation via a notion for judgnent upon the

record conpiled by the agency in connection therewth.

The court's jurisdiction to hear and decide this notion
that has been proffered pursuant to USCIT Rule 56.2 is based upon
28 U.S.C. 88 1581(c), 2631(c).
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A
The sum and substance of plaintiff's conplaint is that

the I TA

used a surrogate value for the wong type of fuel in

calculating the dunping margin for Raoping. Raopi ng

argued and subm tted supporting data for Conmerce to use

a value for the actual type of fuel it uses, nanely

"heavy" fuel oil. Rat her, Commerce decided to use a

value for "furnace oil," a different product. Such an

appl es-to-oranges conparison i s unsupported by substan-

tial evidence on the record and otherw se not in accord-

ance with | aw.
Count |, para. 13. Its notion takes the position that the other-
Wi se-not -i n-accordance-wth-1aw el ement of the court's standard of
review per 19 U S C 81516a(b)(1)(B)(i) governs relief in this
matter in that the "use of a value for a factor of production not
utilized by Raoping Xingyu is unlawful”, to borrow the words (but
not the printed enphasis) of its statenment of the sole issue

plaintiff's menorandum page 1

O course, counsel nust recogni ze that the resol ution of
an issue of |aw often depends on the underlying facts. Here, they
i nclude I TA i ssuance to Raopi ng Xi ngyu of a dunmpi ng questionnaire
on or about March 30, 2001, section D of which, pursuant to 19
U S.C 81677b(c)(1), supra, was concerned with the conpany's
factors of production. Part Il A thereof, for exanple, requested a
"description of . . . [it]s productional process for the nerchan-

di se under consideration" to include:
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.. . 5 . . . all inputs used to produce the nerchan-

dise . . ., including specific types of raw materials,

| abor, energy, subcontractor services, research and

devel opnent, etc.
Bol dface in original. The court has reviewed in canmera Raopi ng
Xingyu's initial response’ to that part of the agency's question-
naire and found reference to many such inputs, including, for
exanpl e, electricity?, water®, and coal”, but no reference to the
input, liquid fuel, still at issue. A subsequent response on be-
hal f of the conpany and "its supplier Raoping Yucan Canned Foods
Factory . . . submt[ted] mnor corrections to Raoping Yucan's
factors of production data."®> Among other things, that submi ssion

refers to "industrial heavy oil"°.

That subm ssion was followed by an I TA letter to conpany
counsel , apprising themof the agency's "first resort to the use of
publicly avail abl e published informati on fromsurrogate countries”
and offering an "opportunity to submt any such information which
they believe the Departnment should consider when valuing the

factors of production”. Defendant's Menorandum Appendix 3, p. 1.

! Defendant-Intervenor's [Confidential] Response Brief,

Appendi x 3.
> See id., pp. D17 to D 18.

3

See id., p. D 18.
* See id., pp. D18 to D 19.
® |bid., Appendix 4, first page.

See, e.g., id., fifth page.
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Counsel were thereafter adnonished by the ITA for "deficiencies,

om ssions and areas where further clarification is needed"’

pur -
portedly found in the Raopi ng Xi ngyu response(s) to its question-
naire. \Watever the precise nature thereof, the court has revi ened
t he conpany's response® to that agency |letter dated Cctober 3, 2001
and its responses® to supplenental |TA questionnaires'. The re-
sponses dated January 11, 2002 and May 10, 2002 each have line
items |abelled "Heavy G 1". The January 11 subm ssion explains
t hat, once washed and then sliced, Raoping' s nushroons are bl anched
in a stainless steel tank heated by steam produced by a boiler

whi ch burns "heavy oil". Plaintiff's [Confidential] Menorandum
Appendi x 4, eighth page, para. 3.

The I TA's Prelinmnary Results of its adm nistrative re-

vi ew, which were published at 67 Fed. Reg. 10, 128 et seq. (March 6,
2002), stated, in pertinent part, that, to
value furnace oil, we used price data contained in
Hi ndustan Lever Limted' s . . . 1999-2000 financi al
report because no ot her data was avail abl e fromthe ot her
financial reports on the record.
67 Fed. Reg. at 10,132, col. 2. The reference to that firmin India

was the result of the agency's reaffirmance of its position that

" Defendant's Menorandum Appendi x 5.

® Defendant-Intervenor's [Confidential] Response Brief, Ap-

pendi x 5.

°1d., Appendix 14; Plaintiff's [Confidential] Menorandum Ap-
pendi xes 4, 5.

19 Def endant's Menorandum Appendi xes 7, 10.
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the PRC continue to be treated as a nonnar ket - econony country* and
its determ nation that

India is anong the countries conparable to the PRC in
terns of overall econom c developnent . . .. In addition,
based on publicly available information placed on the
record, India is a significant producer of the subject
mer chandi se. Accordingly, we considered India the pri-
mary surrogate country for purposes of valuing the fac-
tors of production because it neets the Departnent's
criteria for surrogate country sel ection

Id. at 10,131, col. 3.

This selection precipitated the filing of a case brief

with the I TA on behal f of Raoping, to wt:

The furnace oil that H ndustan Lever used is of
different quality fromthe heavy fuel (which was trans-
lated literally into "heavy oil"™ in Raoping s question-
nai re response) that Raoping used for its canned nushroom
production during the POR  First, the huge difference
between the prices of Hi ndustan Lever's and Raoping's
fuel indicates that the qualities of the two fuels are
different. W understand that as in a non-market econ-
ony, Raoping's fuel price cannot be used for such a
conpari son. However, the heavy fuel price that the
Departnment used for China in a different proceeding is
just a fraction of that of Hi ndustan Lever's furnace oil.

.. [T]he only heavy fuel price . . . used was in the
Persul fates case (A-570-847), which is $0.12337 per
kilogram 1In the current reviewthe furnace oil that the
Department used is USD 0.45 per kilogram 3.6 tines of
that in the Persulfates case, and it is even nore ex-
pensi ve than the diesel oil which is a purer and better
quality fuel than heavy fuel. . . . The dramatic dif-
ference of the prices indicates that the two fuels are of
different quality. The heavy fuel that Raoping used is
the last residual of oil refining process and it was so
cheap that Raoping actually reduced its production cost
by using it. . . . Raoping's boiler is also specially
desi gned to use cheap fuel. Wile we have no i nfornmation

! See 67 Fed.Reg. at 10,131, col. 3.
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in the record regarding how and for what products . . .
H ndustan Lever used the furnace oil, we knowthat canned
mushroomis a small portion of Hi ndustan Lever's produc-
tion, and it is very likely that Hi ndustan used the fuel
in the production of the products that require a higher
quality oil. Even [if] H ndustan Lever uses the furnace
oil for its canned nmushroom production, it may be of a
hi gher quality and nore efficient oil than that of Rao-
ping's. Before we knowthat the two fuels are of simlar
quality, wusing . . . Hndustan Lever's oil price to
cal cul at e Raopi ng' s cheap heavy fuel cost is not proper.
For these reasons, we urge the Departnent to find a sur-
rogate price of a fuel that is close to what Raopi ng used
during the POR or continue its past practice to use the
heavy fuel price in the Persulfates case w th adjust-
nment s.

Plaintiff's Menorandum Appendix 6, third-fourth pages (citations
omtted). This plea was rejected by the ITA in its Issues and
Deci si on Menorandum as fol | ows:

: First, we find that the price of Hi ndustan's fi-
nanci al report is nore contenporaneous to the POR than
the price from Enerqgy, Prices and Taxes. |In addition
after examning information contained in Hindustan's
financial report, we find no basis which supports Raopi ng
Xingyu's contention that the furnace oil H ndustan uses
is not conparable to the furnace oil Raopi ng Xi ngyu uses
inits production process. The nere fact that there is a
difference in the price of furnace oil contained in
H ndustan's financial report and in Energy, Prices and
Taxes does not necessarily indicate that there is an
issue with regard to the quality of the furnace oil
contained in either resource, especially when one
recogni zes that the price fromEnerqgy, Prices and Taxes
is at least four years older than the price from Hin-
dustan's financial report. Absent any supporting docu-
mentation or resources, we find that we cannot agree with
Raopi ng Xingyu's claimthat it uses furnace oil which is
vastly different fromthat used by H ndustan. Thus, we
are continuing to value this input using data from
Hi ndustan's financial report.

Id., Appendix 3, pp. 6-7. The agency's subsequent| y-published Fi nal
Results that are now before the court adopted this reasoning. See

67 Fed. Reg. at 46,175, col. 1.
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B
That adoption, and that of defendant's counsel in their
menor andum pages 9-10, seem sonewhat incongruous. |If the court's
understanding is correct that Energy Prices & Taxes is a continu-
ing, quarterly publication of statistics by the Oganisation for
Econom ¢ Cooperation and Devel opnment's International Energy Agency
("I'EA"), then H ndustan Lever's past fuel prices are not "nore con-

t enporaneous to the POR than the price from Energy, Prices and

Taxes." 1bid. Indeed, independent of the | EA, the U S. governnent

is or should be awash in oil data gathered and published by its own

Energy Informati on Adm nistration.

Be that as it may, the ongoing, world-w de phenonenon
that is the flighty pricing of petroleumin all of its conbinations
and pernutations has nade contenporaneity a nost-fleeting el enent
of any related equation. Spot price is what counts. In this
matter, however, as the court reads the record, the plaintiff
failed to proffer any price paid for, or understood-grade of, its

2

fuel oil.* Belatedly, it pleaded for reference, as quoted above,

to an oil factor listedinthe ITA s I ndex of Factor Val ues for Use

2 |ts counsel concede the timely "opportunity to submit any

such i nformati on which they believe the [I TA] shoul d consider when
val uing the factors of production”. Plaintiff's Menorandum p. 10,
qguoting Appendix 8 thereto, p. 1. C. Tianjin Machinery lnport &
Export Corp. v. United States, 16 CIT 931, 936, 806 F. Supp. 1008,
1015 (1992)("the burden of creating an adequate record lies with
respondents and not with Conmerce"), citing Chinsung Indus. Co. v.
United States, 13 CIT 103, 705 F. Supp. 598 (1989).
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in Antidunping Duty Investigations Involving Products from the
P[RC]: Menorandum from R chard Mreland to Al Reviewers (Apri

1997). C. Plaintiff's Menorandum Appendix 6, Exhibit 1, p. 2.
Wiile that factor may well have been of nonment during the period
i ndi cated, Cctober 1994 to March 1995, to require the ITA now to
resort thereto would reduce the requirenment of 19 U S C
81677b(c) (1) of "the best available information regarding the
val ues of such factors" to a degree certainly not contenpl ated by
Congress or countenanced by the courts. Gven the record, such as
it is herein, this court cannot find that the Hi ndustan Lever data
are not the best available, nor can this court conclude that the
agency's reliance thereon was not in accordance with the |aw

reci ted herei nabove.

I
In viewof the foregoing, plaintiff's notion for judgnent
upon the agency record must be denied and this action dism ssed.
Judgment will enter accordingly.
Deci ded: New York, New York
August 31, 2004

Thomas J. Aquilino, Jr.
Judge




