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OPI NI ON
Pogue, Judge: This action is before the court on Plaintiff’s
notion for judgnent on the agency record pursuant to USCIT Rule
56. 2. Plaintiff, Steel Authority of India, Ltd. (“SAL"),
chal l enges the final determ nation of the U S. International Trade
Comm ssion (“Comm ssion” or “ITC') that an industry in the United
States is materially injured by reason of inports fromlndia sold

at less than fair value (“LTFV').! Certain Cut-to-lLength Stee

Plate fromFrance, India, |Indonesia, lItaly, Japan and Korea, USITC

Pub. No. 3273, Inv. Nos. 701-TA-387-391 & 731-TA-816-821 (Jan

2000) (final determ)(“Final Determnation”).? Specifically, SAIL
objects to the Commission’s finding that inports from India
“conpete with each other and with domestic |ike products” within
t he neani ng of Section 771 of the Tariff Act of 1930, as anended.
19 U S.C 8 1677(7)(Q (i), (H(1994); see also Pl.’s Mem Supp

Mot. J. Agency R at 2 (“SAIL Brief”). The court has jurisdiction
over this matter pursuant to 28 U.S.C. § 1581(c) and 19 U S.C. 8§

1516a(a) (2) (B) (i ).

'‘Even though SAIL's brief states that it challenges the ITC s
determ nation that an industry in the United States is materially
injured by reason of subsidized inports fromlndia, this case
involves only a challenge to the ITC s determ nation of materi al
injury by reason of inports sold at LTFV.

P, R"” refers to “Public Record” and “C R " refers to the
Confidential Record. Al P.R docunents are located in List 1 of
the Comm ssion’s record and the C. R documents are contained in
Li st 2.
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We conclude that the Commission’s choice of a three-year
period of investigation for its review of SAIL’'s presence in the
U S. market is reasonable. W also find substantial evidence in
the record to support the Conmi ssion’s “conpete with” finding
Finally, we affirmthe Conm ssion’s conclusion that inports from
| ndi a were not negligible. Accordingly, we deny Plaintiff’s notion

and sustain the Conm ssion’s determn nati on.

Backgr ound

On February 16, 1999, Bet hl ehem Steel Corporation, Gulf States
Steel, Inc., IPSCO Steel Inc., Tuscal oosa Steel Corporation, the
United Steelworkers of America, and the US.  Steel Goup
(collectively “Petitioners”), filed a petition with the Conm ssi on
and the Departnent of Commerce (“Commerce”) alleging that inports
of certain cut-to-length (“CTL”) carbon steel plate were being or
were likely to be sold in the United States at LTFV and that such
imports were materially injuring an industry inthe United States.?
Commerce, on the Petitioners’ request, initiated an investigation
of inmports of CIL carbon steel plate from the Czech Republic
France, India, Indonesia, Italy, Japan, the Republic of Korea, and

the Fornmer Yugoslav Republic of Macedoni a. Initiation of

Antidumping Duty Investigations: Certain Cut-To-Length Carbon-

Quality Steel Plate From the Czech Republic, France, |India,

*Only Bet hl ehem Steel Corporation, the U S. Steel Goup, and
| PSCO Steel Inc. filed briefs as Defendant-Intervenors in this
action.
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| ndonesia, ltaly, Japan, the Republic of Korea, and the Forner

Yugosl av Republic of Macedonia, 64 Fed. Reg. 12,959 (Dep’t Conmerce

March 16, 1999)(initiation notice).

The ITC, on February 10, 2000, issued its finding that an
i ndustry was materially injured by reason of dunped and subsi di zed
inports from France, India, |Indonesia, Italy, Japan, and Korea.

See Certain-Cut-to-Length Steel Plate From the Czech Republic,

France, India, lIndonesia, ltaly, Japan, and Korea, 65 Fed. Reg.

6,624 (Dep’'t Commerce Feb. 10, 2000). In the course of its
analysis, the ITC determned that inports from India should be
cunul ated with inports fromthe other naned countries in order to
appropriately identify their effect on the donestic industry. See
Final Determination at 18.% As required by the statute, the ITC
found that the inports fromlndia “conpete[d] with each other and

the domestic like product” during the period of investigation.?®

“The Comm ssion’s prelimnary determ nation excluded subj ect
inmports of certain CTL steel plate fromthe Czech Republic and
Macedoni a on the basis that they were negligible. See Certain

Cut - To-Length Steel Plate fromthe Czech Republic, France, India,
| ndonesia, ltaly, Japan, Korea and Macedonia, USITC Pub. No.
3181, Inv. Nos. 701-TA-387-392 & 731-TA-815-822, at 13-14 (Apri
1999) (prelim determ).

The rel evant portions of the statute provide:
(G Cumulation for determning material injury.

(i) In general. For purposes of clauses (i) and
(1i) of subparagraph (C), and subject to
clause (ii), the Comm ssion shall cumul atively
assess the vol une and effect of inports of the
subj ect merchandise from all countries wth
respect to which--

(I') petitions were filed under section
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Id.; 19 U.S.C. § 1677(7)(Q (i).

St andard of Review

The court will sustain the ITC s determnation unless it is
“unsupported by substantial evidence on the record, or otherw se
not in accordance withlaw. . . .” 19 U. S. C. 8 1516a(b)(21)(B)(i).
"Substantial evidence" is "such relevant evidence as a reasonabl e
m nd m ght accept as adequate to support a conclusion.” Universal
Canera Corp. v. NLRB, 340 U. S. 474, 477 (1951); Consolidated Edi son
Co. v. NLRB, 305 U.S. 197, 229 (1938). It is not the function of

the court to reweigh the evidence or to inmpose its own reasoni ng on
the agency, even if the court would have reached a different
conclusion. See Consolo v. Federal Maritinme Commin, 383 U. S. 607,
619- 20 (1966) .

1671a(b) or 1673a(b) of this title on the
sane day,

(I'l') investigations were initiated under
section 167l1a(a) or 1673a(a) of this
title on the sane day, or

(I''l)petitions were filed under section
1671a(b) or 1673a(b) of this title and

investigations were initiated under
section 1671a(a) or 1673a(a) on the sane
day,

if such inports conpete with each other and with
donestic like products in the United States nmarket.

19 U.S.C. § 1677(7)(0Q (i).
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Di scussi on
A Currul ati on Anal ysi s
1. Statutory Interpretation

The Tariff Act of 1930, as anended, directs the ITC “to make

a final determnation of whether . . . an industry in the United
States . . . is materially injured . . . by reason of [subject]
imports, or sales . . . for inportation[.]” 19 U S C 8§

1673d(b) (1994). In order to showthat the material injury occurred
“by reason of” the subject inports, the ITCis required to show a
causal connection between the subject inports and the materia

injury. See Gerald Metals, Inc. v. United States, 132 F.3d 716,

722 (Fed. Gr. 1997). When establishing such a nexus, the
Comm ssi on considers: “1) the volune of [the subject] inports, 2)
the effect of [the subject] inports on prices of |ike donestic

products, and 3) the inpact of [the subject] inports on donestic

producers of |ike products.” USX Corp. v. United States, 11 CT

82, 84, 655 F. Supp. 487, 489 (1987).°

The statute further requires the Comm ssion to “cunul atively
assess the volunme and effect of inports of |ike products from al
countries as to which” petitions were filed, or as to which

i nvestigations were self-initiated by Commerce, on the sane day, if

19 U.S.C. 8 1677(7)(B)(ii) provides, in relevant part, that the
Comm ssion “may consider such other economc factors as are

rel evant to the determ nation regarding whether there is materi al
injury by reason of inports.” 19 U S.C. 8 1677(7)(B)(ii). None
of the factors are determ native; rather, the Conm ssion

eval uates all relevant economc factors "within the context of

t he busi ness cycle and conditions of conpetition that are
distinctive to the affected industry.” 19 U S.C 8§
1677(7) (O (1ii).
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such inports “conpete with each other and with domestic I|ike
products in the United States market.” 19 U.S.C. 8 1677(7)(Q (i).
Cumul ation allows the ITC to “consider the inpact of inports from
nmore than one country on the donmestic industry . . . .7 Goss

Graphic Sys., Inc. v. United States, 22 CT __, _, 33 F. Supp. 2d

1082, 1085-86 (1998), aff’'d, 216 F.3d 1357 (Fed. Gir. 2000). This
anal ysis “recogni zes that a donestic industry can be injured by a
particular volunme of inports and their effects regardless of
whet her those inports cone from one source or nany sources.”
Statenent of Administrative Action (“SAA”), H R Rep. No. 103-826,
at 847 (1994), acconpanying the Uruguay Round Agreenents Act.’
The I TC determ nes whether there is a reasonable indication that
curmul ated i nports cause or threaten to cause material injury inthe
market. See 19 U.S.C. § 1677(7) (0.

The settled practice of the Comm ssion, approved by this
court, is to nmake its “conpete with” determ nation by considering
the products’ fungibility, the simlarity of their geographic
mar kets, the channels of distribution, and their sinultaneous

presence in the market. See Fundicao Tupy S.A. v. United States,

12 T 6, 10-11, 678 F. Supp. 898, 902 (1988), aff’d, 859 F.2d 915

(Fed. Cir. 1988). These factors, however, are neither exclusive
nor determ native. See Goss Graphic Sys., Inc., 22 CIT at __, 33
F. Supp. 2d at 1086 (internal citations omtted). Al t hough

The SAA is “an authoritative expression by the United States
concerning the interpretation and application of the Uruguay
Round Agreenents and this Act in any judicial proceeding in which
a question arises concerning such interpretation or application.”
19 U.S.C. § 3512(d).
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“[c]onpl etely overl apping narkets are not required” to satisfy the

“conpete with” elenent, the Comm ssion nust determne that “a
‘reasonabl e overlap’ [of] conpetition” exists between inports from

different countries. Weland Werke, AGv. United States, 13 CT

561, 563, 718 F. Supp. 50, 52 (1989); Florex v. United States, 13

CIT 28, 38, 705 F. Supp. 582, 592 (1989).

SAIL contends that the Conmission, in the course of its
cunmul ation analysis, msconstrued the “conpete with” clause in
section 1677(7)(Q (i). SAIL argues that both the text and the
structure of the statute preclude the Comm ssion from using the
full period of investigation when nmaking its cunulation
determ nation. See SAIL Brief at 10. | nstead, SAIL clains that
the plain neaning of the statute requires the ITC to apply the
“conpete with” provision as limting the tinme frane for cunul ation
to the period of material injury.® 1d. at 10-11 (citing Black’'s
Law Dictionary 284 (6'™ ed. 1990)); see also 19 US.C 8§
1677(7)(Q (i), (H. SAIL argues that the use of the present tense

in the statute is strong linguistic evidence of Congressional

®SAIL relies on evidence fromthe petition indicating that the

i ndustry experienced a financial decline beginning in the fourth
quarter of 1998. See SAIL Brief at 4 n.2, 5 n.6. Based on this
data, SAIL suggests a “period of injury” fromJuly 1, 1998

t hrough June 30, 1999. |d. at 3. Although SAIL argues that the
Comm ssion found that material injury occurred at a specific
time, the Comm ssion never made such a finding. Rather, the
Comm ssion "relied on declining financial indicators over the
whol e period of investigation [,]” Def.’s Mem Opp’'n to Mt. J.
Agency R at 11, and found “significant underselling from 1996
through the first half of 1999.” Report, Views of Conm ssion,
C.R Doc. No. 197 at 35 (Feb. 3, 2000) (“Comm Report”).
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intent tolimt cunulationto presently conpeting inports; that is,
to the period of material injury.® See SAIL Brief at 11.

The determnation of whether the agency’s statutory
interpretation is in accordance with law follows the two-step

analysis fornmulated in Chevron U S. A 1Inc. v. Natural Resources

Def ense Council, Inc., 467 U S. 837 (1984). The first step is to

investigate as a matter of |aw “whether Congress’s purpose and
intent on the question at issue is judicially ascertainable.”

Timex V.l., Inc. v. United States, 157 F.3d 879, 881 (Fed. Gr.

1998). “To ascertain whether Congress had an intention on the
preci se question at issue, [the court] enploy[s] the ‘traditional
tools of statutory construction.’”” [d. at 882 (citing Chevron, 467
US at 843 n.9). The first tool of statutory construction is the
plain meaning of the text, which is the final expression of
Congress’s intent. See id. Beyond the statute’s text, the tools
of statutory construction include the statute’'s |egislative
history, the statute’'s structure, and the canons of statutory

construction. See id. (citing Dunn v. Commodity Futures Trading

Commi n, 519 U. S. 465, 469-78 (1997)). If the statute is clear,
"that is the end of the matter; for the court, as well as the

agency, nust give effect to the unanbi guously expressed intent of

°SAIL’s interpretation of the statute uses the present continuous
tense; i.e., as contenplating an action that is not conpleted or
finished at the time. This interpretation would limt the ITC s
cunul ation to on-going conpetition that will end in the future.
As such, SAIL’s interpretation would exclude all inports that are
not in conpetition during the period of alleged injury, even

t hough these inports were present and conpeting with other |ike
donmestic and inported products throughout the entire period of

i nvestigation.
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Congress." Chevron, 467 U. S. at 842-43.

If, after enploying the first prong of Chevron, the court
concludes that the statute is anbiguous with respect to the
specific issue, the court proceeds to the second step. See id. In
t he second step of the Chevron analysis, the narrow | egal question
is whether the agency’'s statutory interpretation is a perm ssible
construction of the statute. See id. The court nust defer to

Commerce’ s reasonable interpretation. See Koyo Seiko., Ltd. v.

United States, 36 F.3d 1565, 1573 (Fed. G r. 1994).

Contrary to SAIL’s argunent and despite the use of the present
tense, the phrase “conpete wth” does not have a plain nmeaning.
The only statutory mandate is to cunul ate subject inports in cases
where "inports conpete with each other and with donmestic |ike
products” in the U S. market. 19 U S.C 8§ 1677(7)(Q(i). The
statute does not specify a precise tine period which the Comm ssion
must consider in making its cumnul ation decision. Mor eover, the
statute fails to define the phrase at issue.

The legislative history of this provision, first added in
1984, also does not provide any indication of what Congress
i ntended by the phrase, and provides limted explanation as to its
purpose. See Pub.L. No. 98-573 § 612, 98 Stat. 2948, 3033; see

al so Ranchers-Cattl enen Action Legal Foundation v. United States,

23 AT __, __, 74 F. Supp. 2d 1353, 1370 (1999). Cunul ati on was
created as a tool to “elimnate inconsistencies in Conmn SsSion
practice and to ensure that the injury test adequately addressed

sinmul taneous unfair inports fromdifferent countries.” Ranchers-

Cattlenen, 23 CT at _ , 74 F. Supp. 2d at 1370 (enphasis
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added) (quoti ng House Comm on Ways and Means, Trade Renedi es Ref orm
Act of 1984, H R Rep. No.98-725, at 37 (1984)). Use of the word
“sinmul taneous” is also unhelpful in ascertaining the intended
meani ng of the “conpete wth” phrase because it does not define the
| ength of tinme over which sinultaneous presence i s required.

As neither the language of the statute nor the legislative
hi story i s conclusive, we reviewthe Comm ssion’s interpretation of

the statute for reasonabl eness. See Chaparral Steel Co. v. United

States, 901 F.2d 1097, 1104 (Fed. Cir. 1990) (“Because neither the

statutory |anguage nor the legislative history conclusively

establishes the intended tinme frame for cumul ati on, we assess the
agency’s interpretation of the provision to determ ne whether it is
reasonabl e and in accordance with the |legislative purpose.”); see

al so Corning dass Wirks v. United States Int’'l Trade Conm n, 799

F.2d 1559, 1565 (Fed. Cr. 1986). We hold that the Conmm ssion
reasonably interpreted the “conpete with” provision in choosing a
three-year period of investigation for its review of SAILs
presence in the U S. nmarket.?

This court has consistently held that the Comm ssi on has broad
di scretion in choosing the tine frame for its investigation and

analysis. See British Steel Corp. v. United States, 8 CI T 86, 93,

W& defer, in this case, to the Departnent’s interpretation of
the statute because it is reasonable. Mreover, for the reasons
set forth in the text of the opinion, we also find that the
Departnment’s interpretation is persuasive and, therefore,
“entitled to respect” under the |ess deferential standard set
forth in Skidmore. See Skidnore v. Swift & Co., 323 U. S. 134,
140 (1944); Christensen v. Harris County, 120 S. . 1655, 1663
(2000).
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593 F. Supp. 405, 411 (1984); Anerican Spring Wre Corp. v. United

States, 8 CIT 20, 26, 590 F. Supp. 1273, 1279 (1984), aff'd sub.

nom, Arncto Inc. v. United States, 760 F. 2d 249 (Fed. G r. 1985).

Cenerally, the Conmi ssion’s practice, foll owed here, is to conduct
an annual analysis of the volune and effects of inports over the

period of investigation. See Weland Werke, 13 C T at 567, 718 F.

Supp. at 55.

The I TC explained that its use of the period of investigation
was based on its interpretation of the term “conpete.” The ITC
determ ned that “conpete” was to be used in the sinple present
tense. The sinple present tense of “conpete” refers to a state
rat her than an on-going action. 1In this view, the phrase “inports
conpete with” refers to the state of the subject inports,
br oadeni ng the scope of the cunul ati on provision to include inports
that “conpete” during the tinme of investigation.

SAI L argues that the tinme period used by the ITC distorts the
presence of SAIL's inports because SAIL voluntarily w thdrew from
the market, and its sales during the period of injury were m ninmal.
SAIL rightfully argues that a one-tine sal e does not establish the
presence of inports throughout an entire period. See SAIL Brief at
15-16.' Nonetheless, it is precisely for this reason that it was
reasonable for the ITC to conduct a nore extensive review. The

| onger review period enabled the ITC to assess SAIL's level of

USAIL admts to inporting CTL steel plate in July 1998, but
submits that its level of inports after that date dropped to such
low levels that it cannot be said to be present during this
period. See SAIL Brief at 13.
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presence and adequately address unfair inports from SAIL. See

Weland Werke, 13 CIT at 567, 718 F. Supp. at 55.12

Subsequent Congressi onal inaction provides additional support
for the conclusion that the Conmssion’s interpretation was
reasonabl e. Congress anended section 1677 on nunerous occasi ons
since its inception, continually electing to ignore questions
raised with respect to establishing a specific tinme frame.®® See

e.q., Chaparral Steel Co., 901 F.2d at 1105-06. This silence may

be fairly characterized as communicating Congressional intent to
grant the Commi ssion the discretion to choose a specific tine
frame. See id. Although Congress’s inaction is only one factor,
it provides this court with an additional ground to defer to the

| TC s interpretation. See NLRB v. Bell Aerospace Co., 416 U. S

267, 275 (1974)(“[Clongressional failure to revise or repeal the
agency's interpretation is persuasive evidence that t he
interpretation is the one intended by Congress.").

Consequently, the ITC s interpretation of the “conpete with”

cl ause as granting the agency the discretion to choose the three-

2In Anerican Spring Wre Corp., the court rejected the
plaintiff’s argunent that the I TC shoul d have focused on recent
quarters in its review, instead of an annual tine frane. See
Anerican Spring Wre Corp., 8 CIT at 26, 590 F. Supp. at 1279.
The court reasoned that the cumul ati on statute does not preclude
the I TC from conducting an annual anal ysis where quarter by
quarter fluctuations would distort the accuracy of a long term
analysis. See id. (“But the ITCis not required by the statute
to use any particular tinme franme for its analysis . . . .").

BCongress anmended section 1677 of the Tariff and Trade Act in
1986, 1988, 1990, 1993, 1994 and in 1996. None of these
amendnents addresses or limts the ITC s discretion in choosing
an appropriate tinme frane.
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year period of investigation as the appropriate tinme frane for its
i nvestigation and assessnment of the | evel of inports fromindia, is

reasonabl e and thus in accordance with | aw.

2. Evidentiary Analysis

In the second part of its argunent, SAIL objects to the
Comm ssion’ s determ nation of the | ast factor of the “conpete with”
test; that is “whether the inports are sinultaneously present in
the market.” SAIL Brief at 8-12.' SAIL subnmits that the ITC s
finding of “sinultaneous presence” is based on erroneous factual
prem ses. SAIL argues that it voluntarily withdrewfromthe market
from July 1998 through June 1999; i.e., the period of alleged
injury. See id. at 5. SAIL also submts that nost of its inports
fromJuly 1, 1998, to June 30, 1999, were pre-sold prior to the
products’ entries into the United States, and thus should not be
counted for purposes of the ITC s analysis.?® See id. at 9 n.23.

The Comm ssion’ s finding of simultaneous presence relies on an

aggregat e of indicators. In determ ning sinultaneous presence, the

“SAI L does not contest the Conm ssion’s determinations as to the
three other factors of the “conpete with” test. Because no one
factor is determ native, see Goss Graphic Sys., Inc., 22 CT at
_, 33 F. Supp. 2d at 1086, it is not clear that SAIL's notion
even states an adequate claimon its face. Regardless, the
Comm ssion’s findings on all four factors support the cunul ation
of inmports from I ndia.

BSAIL indicates that it inported fewer than 20,000 short tons of
CTL steel plate during the second half of 1998 and the first half
of 1999 that were not presold, accounting for less than three
percent of all inports during the said period. See Prehearing
Brief on Behalf of Steel Authority of India, Ltd., C R Doc. No.
36 at 15 n.31 (Dec. 8, 1999)(“SAIL Prehearing Brief”). According
to SAIL, the amobunt of CTL steel plate inports fromlindia were so
few, that the Comm ssion could not have found sinultaneous
presence with the other subject inports.



Court No. 00-03-00096 Page 15

Comm ssi on eval uated the extent to which subject inports fromthe
named countries were present in the market during the three-year
period of investigation, January 1996 through June 1999. Subj ect
inmports fromIndia, according to the Conmm ssion’s findings, were
present during the entire period of investigation, and in fact
entered the United States in seventeen out of eighteen nonths
bet ween January 1998 and June 1999. See Final Determ nation at
12.

The Commi ssion al so specifically evaluated SAIL's assertions
concerning the timng and level of its inports during the clained
period of injury. The record shows al nost 50, 000 short tons of CTL
steel plate reported by SAIL during the second half of 1998, nore
than a third of the anmount inported by SAIL for the year. See
Final Determnation at 18 n.95 (internal citations omtted). SAIL
clainms that nost of these inports were pre-sold during the first
hal f of 1998. The informati on contained on the record establishes
t hat al nost 30,000 short tons of CTL steel plate were sold in July
1998 and then shipped during the second half of that year. See
SAIL Prehearing Brief, at 9. SAIL also admts that, in addition to
the July sales, it sold al nost 15,000 short tons of CIL steel plate
in the second hal f of 1998.'® See id. This evidence supports the
Comm ssion’s finding that the majority of sales delivered during

the second half of 1998 were contracted during the sane period.

®Al t hough SAIL clains that it withdrew fromthe market in the
second half of 1998, SAIL’s own data for this period denonstrates
that it sold and shipped a magjority of its second half inports
during the sanme period. See Comm Report at 26 n. 95. The only
possi bl e ground for finding that SAIL’s inports were not present
in the second half of 1998 would be to include the July 1998
sales in the first half of the year. Such a claimis wthout
merit as it would provide a distorted view of SAIL's presence.
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The record shows that only a m nor percentage of CTL steel inports
for the year were sold in the first half of 1998 and shi pped in the
second half. See SAIL's Prehearing Brief, Annex C, at 1 (Affidavit
of Ilona Menzel). Therefore, nost of the inports present during
the period of tine at issue were actually sold and inported into
the United States throughout the second half of 1998.

Several other indicators support a finding that inports of CTL
steel plate from India were “sinultaneously present” during the
period of investigation. Wiile the ITC recognized that SAIL
l[imted its inmports during 1999, it noted that the total val ue of
sales fromlIndia increased during the period in controversy. The
val ue of subject inports fromlndia totaled $50.3 nmillion dollars
in 1998, an increase from$12.8 mllion in 1996 and $45.1 nmillion
in 1997. See Staff Report to Conm, Inv. Nos. 701- TA-387 & 731- TA-
816-821, USITC Pub. No. 3272, C.R Doc. No. 10 at Table IV-5a (Jan.
4, 2000)(“Staff Report”). The 1 TC also found that during the
period of investigation CTL steel plate fromlndia entered the U S.
mar ket at an increased rate. Records show entries made in five
nont hs of 1996, seven nonths of 1997, el even nonths of 1998 and the
first six nmonths of 1999. See Staff Report at 1V-12. SAIL's
inmports were, therefore, present in the marketplace at the sane
tinme as those fromthe other named countries in the investigation.
Accordingly, the Comm ssion’s determnation that SAIL's inports
were present in the market during the clainmed period of injury is

supported by substantial evidence on the record.

B. Negligibility Analysis
1. Statutory Interpretation

The Wruguay Round Agreenents Act mandates the term nation of
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the cunmul ation of all subject inports that are negligible. See

SAA, at 849; see also 19 U S C 8 1677(7)(Q (ii). | nports are
negligible if they account for three percent or |ess of the volune
of all such products in the US. narket. See 19 U S C §

1677(24) (A)(i). SAIL argues that the ITC erred as a matter of |aw
in holding that its inports exceeded a negligible anmount of all
inports. See SAIL Brief at 3-4. According to SAIL, the ITC erred
by using data fromthe twel ve nonths prior tothe initiation of the
i nvestigation when conducting its negligibility analysis. SAI L
argues that the ITC is instead required, for negligibility
purposes, to analyze data during the period of material injury,
which SAIL defines as July 1, 1998, to June 30, 1999. |Id.

As previously discussed, whether the court will defer to the
agency’'s interpretation of the statute is a question of |aw

requiring a thorough investigation of congressional intent. See

Chevron at 842-43. “[T]he court, as well as the agency, nust give
ef fect to the unanbi guously expressed i ntent of Congress.” See id.
at 843.

SAIL’s argunents for its chosen period of tinme for the
negligibility analysis are without merit. Section 1677(24)(A) (i)
specifies that inports from a country shall be considered
“negligible” if, with certain exceptions not relevant here, ”"such
i nports account for less than 3 percent of the volunme of all such
mer chandi se inported into the United States in the nost recent 12-
nmont h period for which data are avail abl e that precedes” the filing
of the petition or initiation of the investigation. 19 US. C 8§
1677(24) (A (i). Thus, the statute precisely specifies the

applicable time period fromwhich the agency is to collect data for
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negligibility purposes.?

Here, the petition was filed on February 16, 1999, and the
| TC, consistent with its statutory nandate, considered the nopst
recent twelve nonth period for which data was avail abl e precedi ng
the filing of the petition, in this case cal endar year 1998. See
Final Determ nation at 13 n.62. The tine period used by the ITC

is, therefore, in accordance with the | aw. 8

2. Evidentiary anal ysis

In addition, SAIL submts that the Comnm ssion’s finding with
respect tothe negligibility of CTL steel plate inports fromlndia
is not supported by substantial evidence. SAIL argues that after
it voluntarily withdrew from the nmarket, starting in the second
hal f of 1998, its level of inports fell below the three percent
t hr eshol d.

The I TC used data fromthe twel ve nonths preceding the filing
of the petition. During this period, the ITC s analysis, using two

met hods of conputation, revealed that inports from India

YThis is further evidenced by the |egislative history of the
provision. See S. Rep. 103-412, at 57 (1994)(“The new provision
requires the I'TC to neasure negligibility based on inport data
avai l abl e for the nost recent 12 nonth period preceding the
filing of the petition or the self-initiation of an

i nvestigation.”)(enphasi s added).

BFurther, nothing in the WIO Anti dunpi ng Agreenent requires
otherwi se. Wile the Agreenent does require that there shall be
“imediate term nation” of investigations where the ITC

determ nes that the volunme of dunped inports is negligible, the
Agreenment does not specify a period for the negligibility

anal ysis. See Agreenent on Inplenentation of Article VI of the
CGeneral Agreenent on Tariffs and Trade 1994, at Art.5.8. As
such, there is no conflict between the U S. statute and the WO
Ant i dunpi ng Agreenent.
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represented 6.4 percent and 6.1 percent, respectively, of the total
imports.*® See Def.-Int. Mem Qpp. Pl.’s Mt. J. Agency R at 4
(citing Certain Cut-To-Length Steel Plate from Czech Republic,

France, I ndia, I ndonesia, Italy, Japan, Korea, and Macedoni a, |nvs.
No. 701- TA-387-392 & 731-815-822, Prelim Staff Report, P.R Doc.
No. 174 at V-8 (March 26, 1999))(filed by IPSCO Steel Inc.). As

previously discussed, the ITC also found that nore than 40, 000

short tons of CTL steel plate fromliIndia were sold in the second
hal f of 1998. Therefore, the Comm ssion’s decision not to exclude
India from its cunulation analysis was based on substantial

evidence and is otherwise in accordance with the | aw

“The two nmet hods used by the Conm ssion included micro-alloy as
well as non-alloy CIL steel plate inports, and accounted for
tenporary inportation under bond (“TIB”) and foreign trade zone
(“FTZ") entries. See Comm Report at 18 n.62. One nethod,
however, accounted for TIB and FTZ subject inports that were
reexported to Canada after transformation, and the other did not.
See id.
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Concl usi on
For the foregoing reasons, the court finds that the
Comm ssion’s decision to cunul ate subject inports fromlindia with
those of the other naned countries, in the ITCs fina

determnation in Certain-Cut-to-Length Steel Plate Fromthe Czech

Republic, France, India, |Indonesia, |Italy, Japan, Korea and
Macedoni a, I nv. Nos. 701-TA-387-391& 821, USI TC Pub. No. 3273 at 13

(Jan. 2000)(final determ), is sustained.

Donal d C. Pogue
Judge

Dat ed: May 22, 2001
New Yor k, New Yor k



