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OPI NI ON
Pogue, Judge: Before the Court is the US. International Trade
Comm ssion’s (" Comm ssion") second remand det erm nati on concerni ng
static random access nenory sem conductors ("SRAMs") from Tai wan.
Inits first determ nation, the Conmm ssion concluded that the U. S
SRAM i ndustry was materially injured by reason of inports of SRAMs
from Taiwan that were sold at less than fair value ("LTFV'). See

Stati ¢ Random Access Menory Sem conductors from the Republic of

Korea and Taiwan, Inv. Nos. 731-TA-761 & 762 (Final)(List 2, Doc.

395)(Apr. 9, 1998) at 37-38 ("Final Determination").® The Court
could not sustain t he Comm ssion’s affirmative injury
determ nati on, however, because the Conm ssion did not adequately
explain how it avoided attributing to the subject inports the

harnful effects from other known sources of injury. See Tai wan

Sem conductor Indus. Ass’'n v. United States, 23 CT __ , _ , 59 F.

Supp. 2d 1324, 1336 (1999)("Taiwan |"). Therefore, we renmanded t he
Comm ssion’s affirmative determ nation for reconsi deration
consistent with the Court’s opinion. See id.

On remand, the Comm ssion again determ ned that the donestic

IList 1 consists of the docunents within the public portion
of the record nade before the Conm ssion. List 2 consists of the
docunents within the confidential portion of the same record.
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industry was materially injured by reason of SRAMs from Tai wan

See Comm ssion’s Determ on Remand (List 2, Doc. 406)(Aug. 30,
1999) at 1 ("First Remand Determ nation"). Absent greater
expl anation, however, the Court again could not sustain the

Commi ssion’s remand determ nati on. See Tai wan Sen conduct or | ndus.

Ass’n. v. United States, 24 CIT , , Slip op. 00-37 at 55

(Apr. 11, 2000)("Taiwan 11").2 Therefore, we renmanded the
Commi ssion’s first remand determnation for reconsideration
consistent with the Court’s opinion. See id.

In its second remand determnation, the Comm ssion now
determ nes that, pursuant to section 735(b) of the Tariff Act of
1930, as anended, 19 U. S.C. 8§ 1673d(b)(1994), "an industry in the
United States is not materially injured or threatened with materi al
injury by reason of inports of [ SRAMs] from Taiwan that have been
found by the Departnent of Conmerce to be sold in the United States
at [LTFV]." Comm ssion’s Determ on Remand (List 2, Doc. 411)(June
23, 2000) at 1 ("Second Remand Determ nation").

In review ng the Comm ssion’s second remand determ nati on, we
are presented with the follow ng i ssues: (1) whether the Conm ssion

conducted its second remand i n accordance with this Court’s remand

Familiarity with the Court’s previous decisions in Taiwan |
and Taiwan Il is presuned.
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order in Taiwan Il and otherw se in accordance with |aw, and (2)
whet her the Comm ssion’s negative determnation on remand isS

supported by substantial evidence.

St andard of Revi ew
The Court nust sustain the Conmssion’s second renmand
determ nation unless it is "unsupported by substantial evidence on
the record, or otherwi se not in accordance with law.]" 19 U S C

§ 1516a(b) (1) (B)(i).

Di scussi on

Did the Comm ssion conduct its second renmand proceedi ngs in
accordance with this Court’s remand order in Taiwan Il and
otherwi se in accordance with | aw?

The statute directs the Commssion to "mke a final

determ nation of whether . . . an industry in the United States .
is mterially injured, or . . . threatened with material injury
by reason of [LTFV] inports . . . ." 19 U S.C § 1673d(b).

The six comm ssioners conprising the Comm ssion vote to nake this

determ nation. See Taiwan II, 24 CIT at _ , slip op. 00-37 at 4.

As nore fully described in Taiwan Il, the details surrounding the
Comm ssion’s voting record in its investigation of SRAMs from

Taiwan are rather unique. See id. at , slip op. 00-37 at 4-6.
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Due to vacancies and a recusal, only two conm ssioners actually
voted in the original determnation. Comm ssioner Bragg found t hat
the U S industry was materially injured by reason of LTFV inports
of SRAMs from Taiwan, with Conmissioner MIler dissenting.® See
Final Determ nation at 33 n.168. Accordingly, Conm ssioner Bragg’ s
deci sion constituted an affirmative determ nati on of the Conm ssion
pursuant to 19 U.S.C. § 1677(11).°

"By the time of the remand, three new nenbers had been
appointed to the Conm ssion: Conmm ssioner Askey, Conmm ssioner
Kopl an, and Comm ssioner Hillman." Taiwan |11, 24 CIT at _ , slip
op. 00-37 at 5. Nevert hel ess, only Conm ssioner Bragg prepared

witten views on remand. See First Remand Determination at 1 n. 1.

"The Commission . . . submt[ted] [Comm ssioner] Bragg's renmand
views to the Court . . . as its “Views on Remand[.]’" 1d.
In Taiwan |1, Plaintiffs argued that the Conm ssion’s first

remand determ nati on was unl awful because it only constituted the

SFromthe date of the original determination to the present,
several conmm ssioners have served as Chairman and Vi ce Chairman
of the Comm ssion. For the sake of sinplicity, we refer to al
comm ssioners by the title "Comm ssioner."

“That provision states, "If the Conmi ssioners voting on [an
injury] determnation . . . are evenly divided as to whether the
determ nation should be affirmati ve or negative, the Conmm ssion
shal |l be deened to have nmade an affirmative determ nation.” 19
US C § 1677(11).
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views of Conm ssioner Bragg. See 24 CIT at _ _, slip op. 00-37 at
6. Plaintiffs maintained that all eligible commssioners should
have participated in the remand determ nation, because the
applicable statute, case law, and this Court’s remand order in
Taiwan | all conpelled an institutional response. See id.

Upon reviewing 19 U. S. C. 8§ 1516a(c)(3), the rel evant case | aw,
and our own remand order in Taiwan |, we agreed that all eligible
conmmi ssi oners shoul d have partici pated neaningfully in the remand.
See id. at _ , slip op. 00-37 at 9. That is, the comm ssioners
shoul d have adequately considered the record evidence and the
decision’s nerits before submtting the remand views of
Commi ssi oner Bragg as an institutional response of the Comm ssion.
See id. at _ , slip op. 00-37 at 9-16. Because there was no cl ear
evidence denonstrating that the full Comm ssion had not
meani ngfully participated in the remand, however, the Court
presuned that the comm ssioners properly discharged their official

duties. See id.°®

> The presunption of regularity supporting the acts of
agency officials mandates that, ‘in the absence of clear evidence
to the contrary, courts presune that they have properly
di scharged their official duties.”” Taiwan Il, 24 CIT at __,
slip op. 00-37 at 9-10 (quoting United States v. Chem cal
Foundation, Inc., 272 U.S. 1, 14-15 (1926)); see also United
States v. Mirgan, 313 U S. 409, 422 (1941). "[F]ederal courts
have consistently recogni zed that chall engers nust satisfy a high
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Nevert hel ess, although Plaintiffs’ argunents did not overcone

the presunption of regularity supporting the acts of agency

officials, see id. at , slip op. 00-37 at 11, 15-16, the Court
noted, "[B]ecause we are remanding the decision for the reasons
expl ai ned below, Plaintiffs wll, in any event, be afforded the
full Comm ssion’s reconsideration of the nerits of the injury

determnation[,]" id. at , slip op. 00-37 at 16-17.

It is now clear, however, that the new comm ssioners did not
meani ngful ly participate in the first remand determnation. 1In a
notion for extension of time, Defendant stated that, in the first
remand proceeding, the new "comm ssioners did not undertake to
t hensel ves reach independent determ nations based on a review of
the substantive record.” Consent Mt. of Def. for Extension of
Tinme to Resp. to C.’s Remand Order (Apr. 21, 2000) at 2; see also
Second Remand Determ nation at 2-3.

In the second remand determnation, "all participating
[ c] omm ssioners engaged in a substantive review of the record.”

Second Remand Determ nation at 3. Conmmi ssioners Hillman, Koplan,

burden in order to rebut the presunption that agency officials
have adequately considered the issues in making a final decision,
i ncluding their reading and understandi ng of the record
evidence." |d. at , Slip op. 00-37 at 10 (citations omtted).
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and Okun adopted,® with sonme el aboration, the negative material
injury and threat determ nati ons made by Conm ssioner MIler in her
di ssent issued with the original final determination.” See id.
Comm ssioner MIler reaffirmed her original views offered in her
dissent. See id. Conm ssioner Bragg maintained her finding that
the donestic industry was materially injured by reason of the
Tai wanese subject inports and dissented. See id. n.8. Therefore,
inits second remand determ nation, the Comm ssion determ ned, by
a four to one margin, that the donestic industry was not materially
injured or threatened with material injury by the Taiwanese
i nports.

Def endant -1 nt ervenor, M cron Technol ogy, Inc. ("Mcron"), now
argues that the Commssion’s second renmand determ nation

"constituted an i nproper de novo review of its Final Determ nation

and thereby exceeded the paraneters of the Court’s second remand

°As | ong as they meaningfully participate in the
determ nation, "it is appropriate for conmm ssioners to adopt one
another’s views." Taiwan Il, 24 AT at _ , slip op. 00-37 at 12
(citation omtted). As noted above, the Comm ssion majority has
i ndicated that, in conducting the second remand determ nati on,
t he conm ssioners engaged in a substantive review of the record.
Accordingly, it was appropriate for the new conm ssioners to
adopt Commi ssioner Mller’s views.

‘By the date of the second remand, new Conmi ssi oner Okun had
begun serving her term Conmm ssioner Crawford’s term had expired,
and Comm ssi oner Askey had recused herself. See Second Remand
Det erm nation at 2-3.
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instructions in Taiwan 11, violated the law of the case, and
violated Mcron’s right to due process.” Cnts. of Mcron in Qpp’' n
to Comm ssion’s Second Remand Determ nation ("Mcron Cnts.") at 4-
5.

According to Mcron, in Taiwan Il, the Court sustained the
First Remand Determination in nearly all respects, only remandi ng
"two fairly narrow y-drawn issues" for further explanation. See
id. at 5-7. Mcron is correct that the Court indicated that it
could not sustain two findings absent greater explanation. Ve
stated that we could not, w thout nore, "conclude that the record
as a whol e support[ed] the Conm ssion’s apparent finding on renmand
t hat non-subject inports were not significantly conpetitive in the
mar ket segnent in which donmestic and Taiwanese SRAMs were
concentrated.” Taiwan 11, 24 AT at _ , slip op. 00-37 at 43. W
al so held that, "inasmuch as the Commi ssion’s determ nation that
the subject inports had significant price depressing effects
relie[d] on its market segnment finding, as explained, the Court
[could not] sustain this determnation.”™ 1d. at _ , slip op. 00-
37 at 46. In addition, we could not sustain the Comm ssion’s
conclusion "that the instances of |ost revenues for product 5 had
a significant negative inpact on the donestic industry’s operating

i ncone" absent an explanation of how it was reasonable to rely on
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certain allegations in confirmng | ost revenues. 1d. at _ , slip
op. 00-37 at 53.

Mcron is incorrect, however, insofar as it asserts that the
Court’s remand order in Taiwan Il was necessarily limted to these
two issues. Rather, in expressing our inability to sustain the
Commi ssion’s affirmative injury determ nation absent greater
expl anation of the market segnent and |ost revenue findings, we
invited the Commssion to reconsider the nerits of its

determ nation. See id. at , Slip op. 00-37 at 55 ("Accordingly,

the Comm ssion’'s determination is remanded for reconsideration

consistent with this Court’s opinion.")(enphasis added). "[The]
Court was free, within reasonable limts, to set the paraneters of

the remand"” to the Comm ssion. Trent Tube Div. v. Avesta Sandvik

Tube AB, 975 F.2d 807, 814 (Fed. GCr. 1992). Moreover, "[t]he
purpose of a remand generally is to require the agency to explain
its determ nati on or where appropriate, correct its determ nation."

Trent Tube Div. v. United States, 14 C T 780, 781 n.1, 752 F. Supp.

468, 470 n.1 (1990), aff’'d, 975 F.2d 807 (Fed. Cr. 1992). Based
on the remand order in Taiwan |1, the Conm ssion had discretion to
reconsider the nmerits of the injury determnation.

O much greater inportance, however, is the fact that,

contrary to our presunption in Taiwan I1, al | eligible
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conmm ssioners did not neaningfully participate in the Conm ssion’s
first remand determ nation. See supra p. 7. Therefore, in
conducting the second remand determ nation, the eligible
conmmi ssioners had an obligation to review the record evi dence and
make i nformed conclusions regarding the determnation’s nerits in
accordance with 19 U. S. C. § 1516a(c)(3), precedent, and the Court’s

remand orders. See Taiwan Il, 24 CIT at _ , slip op. 00-37 at 7-

9. As we stated in Taiwan |1, despite application of the
presunption of regularity, Plaintiffs would in any event "be
afforded the full Comm ssion’s reconsideration of the nerits of the
injury determnation[,]" since we were remanding the first remand
determnation. 1d. at _ , slip op. 00-37 at 16-17. Therefore,
contrary to Mcron’s assertion, the newconmm ssioners had a duty to
eval uate the nerits of the injury determ nati on de novo, revi ew ng
the statutory factors prescribed in 19 U S.C. 8§ 1677(7)(B), (0O,
(F), rather than limting thenselves to the two narrow findings
that required greater explanation.

In addition, Mcron argues that, by "failing to respect the
Court’s disposition of the issues addressed in Taiwan | and Tai wan
Il, the Comm ssion subverted the purpose of judicial review and
violated the law of the case.”" Mcron Cnts. at 13. "The |aw of

the case doctrine holds that ‘a decision on an i ssue of | aw made at
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one stage of a case becones binding precedent to be followed in

successive stages of the same litigation.”" Chung Ling Co., Ltd.

v. United States, 17 CT 829, 836, 829 F. Supp. 1353, 1360

(1993) (quoting 1B Janes W More et al., More's Federal Practice

9 0.404[1] (2d ed. 1992)). Mcron argues that, because the Court
sustained many of the findings in the original and first remand
determ nations as supported by substantial evidence in Taiwan |1,
t he Comm ssion cannot now reach the opposite conclusions in its
second renand determ nation. See Mcron Cmts. at 14.

Mcron’s "law of the case" argunent is inapposite to the
present situation. In Taiwan Il, we did not hold that certain of
the conclusions inthe first determ nation were correct as a matter
of law. Rather, we held that certain conclusions were supported by
substanti al evidence and were otherw se in accord with law. Such
a holding "is not necessarily inconsistent with a holding that the
opposite <conclusion[s] [were] also supported by substantial

evidence and otherwise in accord with law." Trent Tube, 975 F.2d

at 814. "[T]he possibility of drawi ng two i nconsi stent concl usi ons
from the evidence does not prevent an admnistrative agency’ s
finding frombei ng supported by substantial evidence." Consolo v.

Federal Maritinme Commin, 383 U S. 607, 620 (1966). Therefore, the

"l aw of the case" doctrine does not apply to this case. See Trent
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Tube, 975 F.2d at 814.

Finally, Mcron submts that, by conducting a de novo review
of the full nerits of the injury determnation in the second
remand, the Comm ssion deprived Mcron of due process. See Mcron
Cnts. at 14-15. "I'f the Conm ssion considered it necessary to
reconsider all issues in the proceeding,” Mcron argues, "it should
have: (1) provided an opportunity for the parties to fully brief
all issues that the Comm ssion would be addressing in its [second
remand determination] and (2) held a hearing before the full
Comm ssion to allow parties to provide their views on the issues
raised in a de novo review." |d. at 14-15.

In the adm nistrative proceedings | eading up to the original
determ nation, however, Mcron already had the opportunity to
submt briefs to the Conm ssion regardi ng whet her SRAMs from Tai wan
had materially injured the donestic industry. As these docunents
were included in the admnistrative record, the new comm ssioners
surely had access to Mcron’s views of the case, and the Court
presunes the Conm ssion considered themin conducting its second

remand determnation. Cf. Taiwan I, 24 CITat _ , slip op. 00-37

at 43 ("The Court presunes the Comm ssion considered all of the
evidence in the record.")(citation omtted). Mdreover, it was not

necessary for the Comm ssion to hold a new hearing regarding the
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nerits of the injury determ nation; the new comm ssioners had the
benefit of the record transcript of the original hearing concerning
the nerits, see Feb. 18, 1998, Hearing Tr. (List 1, Doc. 252), and
the Court presunes they considered this record evidence. See G upo

Industrial Canesa v. United States, 18 CI T 461, 464, 853 F. Supp.

440, 443 (1994)("'[A] nmenber of an admnistrative agency who did
not hear oral argunment may neverthel ess participate in the decision
where he has the benefit of the record before him’")(quoting

Cearhart & &is, Inc. v. SEC 348 F.2d 798, 802 (D.C. Cr. 1965)),

aff’d, 85 F.3d 1577 (Fed. Gr. 1996). Therefore, the Conm ssion
did not violate on remand what ever due process rights Mcron nmay
have.

For the foregoing reasons, the Court concludes that the
Comm ssion conducted its second remand proceedi ngs in accordance
with the remand order in Taiwan Il and in accordance with |aw.
1. Is the Commission’s negative injury determnation on remand

supported by substantial evidence and otherwi se i n accordance
with | aw?

A Present Material Injury

In its second remand determ nation, the Comm ssion concl udes
that the U S. SRAMindustry was not materially injured by reason of
t he Tai wanese inports. See Second Renmand Determ nation at 1. "The

term ‘material injury’ neans harm which is not inconsequential,
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immaterial, or wuninportant.” 19 U S C 8§ 1677(7)(A. "In
exam ning ‘whether [the subject] inports have caused nateri al
injury to a donestic industry,’ the Conm ssion is required under 19
US C 8 1677(7)(B) to consider three factors: (1) the volunme of
the subject inports; (2) the effect of the subject inports on
prices of donestic |ike products; and (3) the i npact of the subject

9

i nports on donestic producers of |ike products."?® Taiwan 11, 24

8 n addition, the Conmission "may consider such ot her
econom c factors as are relevant to the determ nation regarding
whether there is material injury by reason of inports.”™ 19
US.C § 1677(7)(B)(ii).

® The Conmi ssion eval uates the volume and price effects of
the subject inports and their consequent inpact on the donestic
i ndustry by applying the standards set forth in 19 U S.C. §
1677(7)(C." Taiwan Il, 24 CIT at _ , slip op. 00-37 at 19
(citations omtted). The relevant portions state:

(i) Vol une

In evaluating the volune of inports of

mer chandi se, the Comm ssion shall consider whether
the volune of inports of the merchandi se, or any
increase in that volune, either in absolute terns
or relative to production or consunption in the
United States, is significant.

(i1) Price
In evaluating the effect of inports of such
mer chandi se on prices, the Conmm ssion shal

consi der whet herB

(I') there has been significant price
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underselling by the inported nerchandi se
as conpared with the price of donestic
| i ke products of the United States, and

(I'l) the effect of inports of such

mer chandi se ot herw se depresses prices to
a significant degree or prevents price

I ncreases, which otherwi se woul d have
occurred, to a significant degree.

(ii1) Inpact on affected donestic industry

In exam ning the inpact required to be considered
under subparagraph (B)(i)(Ill1), the Comm ssion
shall evaluate all relevant econom c factors which
have a bearing on the state of the industry in the
United States, including, but not limted toB

(I') actual and potential decline in

out put, sales, market share, profits,
productivity, return on investnents, and
utilization of capacity,

(I'l) factors affecting donestic prices,

(I'r1) actual and potential negative
effects on cash flow, inventories,
enpl oynent, wages, growth, ability to
rai se capital, and investnent,

(I'V) actual and potential negative
effects on the existing devel opnent and
production efforts of the donestic

I ndustry, including efforts to develop a
derivative or nore advanced version of
the donestic |ike product, and

(V) in a proceeding under [19 U S.C. 88
1673-1673h], the magni tude of the margin
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CiTat _ , slip op. 00-37 at 18-19 (quoting Gerald Metals, Inc. v.

United States, 132 F.3d 716, 719 (Fed. Cr. 1997)). "Thus, after

assessing whether the volune, price effects, and inpact of the
subject inports on the donmestic industry are significant, the
statutory ’'by reason of’ language inplicitly requires the
Comm ssion to ' determ ne whether these factors as a whol e indicate
that the [subject] inports thenselves nade a material contribution
to the injury.”’"*® Taiwan |, 23 CT at _ , slip op. 00-37 at 21

(quoting Gerald Metals, Inc. v. United States, 22 CIT __, 27

F. Supp. 2d 1351, 1355 (1998)); see also 19 U S.C. § 1673d(b)(1).
Accordingly, "the Comm ssion nust exam ne other factors to ensure
that it is not attributing injury fromother sources to the subject

inports."” Statenent of Admnistrative Action, H R Doc. No. 316,

of dunpi ng.

The Comm ssion shall evaluate all rel evant
econom c factors described in this clause within
t he context of the business cycle and conditions
of conpetition that are distinctive to the

af fected i ndustry.

19 U.S.C. § 1677(7)(C).

The presence or absence of any factor is not necessarily
di spositive to a finding of material injury. See 19 U S.C. §
1677(7)(E)(i1). The Comm ssion has discretion to weigh the
significance of each factor in light of the circunstances. See
Iwatsu Elec. Co., Ltd. v. United States, 15 CIT 44, 49, 758 F.
Supp. 1506, 1510-11 (1991).
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103" Cong., 2" Sess. (1994), reprinted in Uruguay Round Agreenents
Act, Legislative History, Vol. VI, at 851-52. %
1. Vol une

The statute directs the Conm ssion to determ ne "whether the
vol ume of [the subject inports], or any increase in that voluneg,
either in absolute terns or relative to production or consunption
inthe United States, is significant.” 19 U.S.C. 8 1677(7)(C (i).

In the second remand determ nation, the Conm ssion majority
adopted Comm ssioner MIller’s dissenting views to the original
affirmati ve determ nation. See Second Determ nation at 4. The
Comm ssi on st at ed,

[I]f considered apart from the other factors we are

required to consi der, the absolute increase in the vol une

of the subject inportsis significant. Wen evaluated in

the context of the conditions of conpetition, however,

the volune of subject inports, and increase in vol une,

are not sufficient to denonstrate that the subject

inports thensel ves made a material contribution to any
injury experienced by the donmestic industry.

In its second remand determ nation, the Conm ssion did not

speci fy which conditions of conpetition influenced its analysis.

The "by reason of" causation standard of 19 U.S.C. §
1673d(b) is nore thoroughly set out in Taiwan I, 23 CIT at _
59 F. Supp. 2d at 1326-31, and Taiwan Il, 24 QAT at _ , slip op.
00-37 at 17-23.
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Nevert hel ess, Conm ssioner M|l er el aborated on the context of the
conditions of conpetition in her original statenent of her views.
MIller noted that, during the period of investigation ("PO"),

"U. S. apparent consunption of SRAMs increased substantially .

First Determnation at 39 (Conmir MIler, dissenting). "In the
context of this growing market,” MIller continued, "U S. SRAM
producers | ost considerable market share to inported SRAMs." |d.

at 40. Based on the record MIler concluded, however, that the
donmestic industry | ost market share "overwhel m ngly to non-subject
inports, rather than to subject inports from Taiwan." Id.
Subst antial evidence supports these findings.* See Staff Report
(List 2, Doc. 34) at I1V-9, Table IV-4 ("Staff Report"). Because
there was "little gain in market share attributable to [the]
subject inports[,]" MIler concluded that the i ncrease i n Tai wanese
i nports was not significant inrelative terns. Final Determ nation
at 40 (Commir MIler, dissenting).

Section 1677(7) (O (i) affords the Comm ssion the discretion

"to anal yze the volune of inports in either an absolute or relative

2Over the PO, the Taiwanese inports’ nmarket share
i ncreased by just over 2% while the non-subject inports gained
just under 15% of the U S. SRAM nmarket. See Staff Report at |V-
9, Table IV-4. Moreover, the non-subject inports held a nuch
greater share of the U S. market throughout the PO. See id.
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sense dependi ng upon what i s appropriate under the circunstances.”

USX Corp. v. United States, 12 CI T 844, 848, 698 F. Supp. 234, 238

(1988). In Taiwan |, the Court held that substantial evidence
supported the conclusion that the subject inports’ absolute
i ncrease over the PO was significant. See 23 CIT at __ , 59 F.
Supp. 2d at 1331. Nevert hel ess, given the substantial record
evidence indicating that u. S consunption also increased
substantially, see Staff Report at 1V-7, Table IV-3, and that non-
subj ect inports greatly exceeded the Taiwanese SRAMs in terns of
bot h absolute and relative increases in volune, see id. at V-7,
Table 1V-3, and at V-9, Table 1V-4, it was reasonable for the
Comm ssion to evaluate the significance of the subject inports in
relative terns. Because substantial evidence supports the
conclusion that the volume of the subject inports was not
significant relative to U.S. consunption, it was reasonable for the
Comm ssion to conclude in its second remand determ nation that the
vol ume of the subject inports |acked significance overall.

In rebuttal, Mcron argues, "Nowhere does the statute allow
t he Comm ssion to negate the significance of inport vol une based on
conditions of conpetition. The statute requires the significance
of inmport volune be assessed solely in terns of increases

consi dered on an absolute or relative basis." Mcron Cnts. at 18.
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Mcronisincorrect. First, the conditions of conpetition that the
Commi ssion largely referred to were the substantial increase in
U. S. apparent consunption and the nuch greater nmarket share hel d by
the non-subject inports. See Final Determnation at 39-40.
Section 1677(7)(C) (i) clearly allows the Conm ssion to take such
factors into account in determ ning whether the volune of subject

inports is significant relative to U. S. consunption. See Taiwan I,

23 CT at , 59 F. Supp. 2d at 1332 n.12. Furthernore, the
Comm ssion may consider the broader conditions of conpetition
affecting the donestic industry in evaluating the significance of

the volunme of subject inports. See Angus Chemical Co. v. United

States, 20 CIT 1255, 1266, 944 F. Supp. 943, 952-53 (1996)("The
Comm ssi on eval uates inport volunme ‘in light of the ‘conditions of
trade, conpetition, and developnent regarding the industry

concerned.’ *")(quoting General Mdtors Corp. v. United States, 17

CT 697, 711, 827 F. Supp. 774, 787 (1993)), aff’'d, 140 F.3d 1478
(Fed. Cir. 1998); see also S. Rep. No. 96-249, 96'" Cong., 1% Sess.
at 88 ("The significance of the various factors affecting an
i ndustry will depend upon the facts of each particular case.").
Therefore, substantial evidence supports the Conm ssion’s
concl usion on second renmand that the subject inports’ volune was

not significant.
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2. Price Effects

The statute provides that, in evaluating the effect of the
subj ect inports on donestic prices,

[ T] he Comm ssion shall consider whether--(1) there has

been significant price underselling by the inported

nmer chandi se as conpared with the price of donestic |ike

products of the United States, and (lIl1) the effect of

i nports of such nmerchandi se ot herwi se depresses prices to

a significant degree or prevents price increases, which

ot herwi se woul d have occurred, to a significant degree.
19 U S.C 8 1677(7)(O(11i).

Inits second remand determ nation, the Conm ssion majority
adopted and el aborated upon Conm ssioner MIller’s discussion of
price effects fromher dissenting views to the original affirmative
determ nati on. See Second Remand Determ nation at 4. The
Comm ssion found that "substantial evidence support[ed] the
conclusion that price underselling by the subject inports was

significant." Second Remand Determi nation at 4 n. 9. Neverthel ess,

t he Comm ssion concluded that the Taiwanese inports did not have

significant price depressing or suppressing effects. See id.; see

also BIC Corp. v. United States, 21 CI T 448, 458, 964 F. Supp. 391,

401 (1997) ("Evi dence of underselling alone is legally insufficient
to support an affirmative injury determnation.").
The Comm ssion collected price information for six SRAM

products, designating them products 1 through 6. The Comm ssion
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majority noted that donmestic prices for SRAM products 1 through 6
generally "increased substantially during 1994 and through the
third quarter of 1995[;] [p]rices then fell substantially beginning
in the last quarter of 1995 and throughout 1996, before |eveling
of f somewhat in 1997." Second Remand Determ nation at 4. The
record evidence reasonably reflects these donestic price trends.
See Staff Report, Tables V-1 to V-6, at V-6 to V-16. The
Comm ssion concluded, however, that subject inports did not
contribute significantly to the price trends. See Second Renmand
Determ nation at 4.

In so finding, the Comm ssion enphasi zed what it characterized
as the "strong evidence of a lack of correlation and causative
ef fect between the subject inports and donestic prices.” 1d. at 5.
The Conm ssion stated,

Wth respect to products 3 and 5, which made up a greater

share of the subject inports and of the domestic product

than the rest of the identified products, the subject

i mports consistently undersold the donestic product by

substantial margins during the tinme that donmestic prices

rose, yet nostly oversold the donmestic product in 1996

and 1997 when prices fell.

ld.; see also Final Determnation at 41-42 (Commir Mller,

di ssenting views). Substantial record evidence supports these
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concl usi ons. *®

See Staff Report at IV-7, Table I1V-3, and at V-6 to
V-16, Tables V-1 to V-6.

M cron notes that in Taiwan Il the Court held that substanti al
evi dence supported the conclusion that Tai wanese products 3 and 5
had price depressing effects. See Mcron COnts. at 21 (citing
Taiwan 11, 24 AT at _ , slip op. 00-37 at 32-34). Neverthel ess,
the possibility of drawing two inconsistent conclusions does not
prevent the Commssion’s findings in its second renand
determ nation from being supported by substantial evidence. See
Consol o, 383 U.S. at 620. Based on the evidence indicating m xed
patterns of overselling and underselling by Tai wanese products 3
and 5 during the period in which donestic prices were consistently
declining, the Comm ssion’s conclusion that Tai wanese products 3

and 5 did not significantly affect domestic prices is reasonable.

The Comm ssion majority next addressed products 1 and 2.

3Conbi ned, Tai wanese products 3 and 5 accounted for over
50% of the Taiwanese SRAMinports in 1996 and over 67%in 1997.
See Staff Report at IV-7, Table 1V-3, at 1V-9, at V-9 to V-10,
Table V-3, and at V-13 to V-14, Table V-5. Meanwhile, products 3
and 5 accounted for just |ess than 40% of U S. shipnments in 1996
and over 60% of U S. shipnents in 1997. See id.

Tai wanese product 3 oversold the donmestic product 3 in seven
mont hs of 1996 and in ten nonths of 1997. See id. at V-10, Table
V-3. Taiwanese product 5 oversold the donestic product 5 in
seven nonths of 1996 and in eight nonths of 1997. See id. at V-
14, Table V-5.
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First, the Conm ssion noted that these products "accounted for a
smal | share of shipnents of donmestic and subject inport products .
Second Remand Determ nation at 5. The Comm ssion al so
poi nted out that products 1 and 2 "were relatively new products
during the period of investigation, wth significant volunes
beginning in the fourth quarter of 1995 for product 1 and the first
quarter of 1997 for product 2." 1d. Substantial evidence supports
t hese conclusions. ' See Staff Report at IV-7, Table IV-3, and at
V-6 to V-8, Tables V-1 and V-2. Mor eover, the record indicates
that "SRAMs begin their life cycle as a val ue-added product but are
quickly transforned into a commodity product . . . [;] [a]s a
result, SRAM prices historically show a pattern of steep price
declines as the products nove along market and production life
cycles.” Staff Report at I-20.
Based on this information, the Conm ssion concluded that the
subject inports did not have significant price depressing effects
on donestic products 1 and 2. Regarding product 1, the Conm ssion

first noted that, from January 1996 through January 1997, the

¥Conbi ned, Tai wanese products 1 and 2 accounted for
slightly over 20% of Tai wanese inports in 1996 and roughly 25% of
Tai wanese inports in 1997. See Staff Report at |1V-7, Table |IV-3,
and at V-6 to V-8, Tables V-1 and V-2. Meanwhile, products 1 and
2 accounted for less than 5% of U S. shipnents in 1996 and | ess
than 10% of U.S. shipnents in 1997. See id.
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"price of donestic product 1 fell at roughly the sane rate as
prices of domestic products 3 and 5." Second Remand Determ nation
at 5-6. The record supports this finding. See Staff Report at V-
7, Table V-1, at V-10, Table V-3, and at V-14, Table V-5. Yet, the
Commi ssi on cl ai ned, because product 1 was a newer product, "prices
for product 1 would be expected to fall nore rapidly in 1996 than
prices for products 3 and 5." Second Remand Determ nation at 6.
That the "prices for donestic product 1 fell |less than would be
expected based on the price trends for [domestic] products 3 and
5[,]" the Comm ssion reasoned, suggested that the subject inports
did not significantly affect domestic prices for product 1. |[d.
The Commission’s conclusions regarding product 1 are
reasonable. The record indicates that the nost dramatic donestic
price declines for all products generally occurred in 1996. See
Staff Report at V-6 to V-16, Tables V-1 to V-6. Based on the
evi dence that donestic prices for products 1, 3, and 5 fell at
approxi mately the sanme rate during this year even though Tai wanese
products 3 and 5 were both overselling and underselling while
Tai wanese product 1 was consistently underselling, the Comm ssion
maj ority reasonably concluded that there was a | ack of correlation
bet ween the pricing of the subject inports and donestic prices for

product 1.
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Regardi ng product 2, the Comm ssion stated, "[P]rices of
donmestic product 2 fluctuated upward from January through June of
1997, the only year for which we have conparable data, despite
[very high margins of underselling by the Taiwanese inports in
product 2]." Second Remand Determ nation at 6. Substantial record
evi dence supports this finding. See Staff Report at V-8, Table V-
2. Fromthis evidence the Conm ssion concluded, "Thus, the [imted
data for product 2 al so denonstrate[d] an absence of a significant
price depressing or suppressing effect by subject inports."” Second
Remand Determ nation at 6. The record reasonably supports the
Conmi ssion’ s concl usi on.

M cron chal |l enges the Conm ssion nmajority’s conclusions as to
products 1 and 2, pointing to the Court’s holding in Taiwan Il that
subst anti al evi dence supported t he concl usions that the significant
underselling of newer Taiwanese products 1 and 2 had price
depressing effects. See Mcron Crts. at 22. Again, however, the
possibility of drawing two inconsistent conclusions does not
prevent the Commssion’s finding from being supported by

substantial evidence. See Consolo, 383 U.S. at 620. The record as

a whol e reasonably supports the Comm ssion majority’s conclusion
that the subject inports did not have significant price depressing

or suppressing effects on donestic products 1 and 2.
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Based on the evidence of a lack of correlation between the
prices of the subject inports and the donestic products, the
Comm ssion majority reasonably concluded that the donestic price
declines were not "attributable in significant part to the subject
inports."' Second Remand Determination at 6. |In addition, the
Comm ssion concluded that the donestic price trends, "including
price increases in 1994 and nuch of 1995, and price declines
starting in the fourth quarter of 1995 [were] attributable to
mar ket forces other than the subject inports.” I1d.

First, the Comm ssion mgjority noted the undersupply and
oversupply conditions that resulted, in part, due to an i naccurate

denmand forecast. See Second Remand Determ nation at 6-7; Fina

Determ nation at 41 (Commir M|l er, dissenting views). Substanti al

>Regardi ng products 4 and 6, the Conmission majority stated
that the price data collected on these products "[were] not
useful in [its] analysis because of the very small quantities
sold."” Second Remand Determination at 6 n.19; see also Final
Determ nation at 42 n.16 (Commir Ml ler, dissenting views).
"[1]t is wthin the Comm ssion’s discretion to nake reasonabl e
interpretations of the evidence and to deternmi ne the overal
significance of any particular factor or piece of evidence."
Mai ne Potato Council v. United States, 9 CIT 293, 300, 613 F.
Supp. 1237, 1244 (1985). The record supports the Conmm ssion’s
conclusion that the quantities of products 4 and 6 were
relatively small. See Staff Report at I1V-7, Table 1V-3, at V-11
to V-12, Table V-4, and at V-15 to V-16, Table V-6. Therefore,
t he Comm ssi on reasonably di scounted the data regardi ng products
4 and 6 in its analysis.
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record evidence supports the Commssion’s finding that the
undersupply condition and the following oversupply condition
significantly contributed to the donestic price increases in 1995
and subsequent price declines in 1996. See Staff Report at V-3.

The Conm ssion majority also cited the "l earning curve" effect
as a factor in the donestic price declines, while noting that "the
decline was tenporarily interrupted by the inaccurate forecast of
demand growth in 1995 . . . ." See Second Renmand Determ nation at
7. The learning curve is a phenonenon by which a firms
manuf acturi ng costs, and hence its prices, decrease as it becones
nore efficient in production. See Final Determnation at 22.
Substantial record evidence supports the Comm ssion’s concl usion
that the learning curve played a role in the donestic price
declines. See Staff Report at 1-20 and V-1.1

Based on the evidence indicating a lack of correl ati on between

t he Tai wanese i nports and donmestic prices, as well as the evidence

As M cron points out, see Mcron Cnts. at 25, in Taiwan |
we held that the first remand determ nation "adequately expl ai ned
how [t he Conmi ssion] ensured that it did not attribute the price
depressing effects of the learning curve to the Tai wanese
inmports.” 24 CITat __ , slip op. 00-37 at 36. Neverthel ess,
the record al so reasonably | eads to the conclusion that the
| earning curve contributed to the donestic price declines.
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t hat ot her market factors caused the donestic price declines,! the
Comm ssion majority reasonably concluded that the subject inports
did not significantly depress or suppress donestic prices.
3. | npact

The statute directs the Comm ssion to exam ne the consequent
i npact of the subject inports on the donmestic industry. See 19
USC 8 1677(7) (O (iii). The Conmm ssion nust consider "al
rel evant econom c factors which have a bearing on the state of the
industry in the United States, including but not limted to" those

enunerated. 1d.; see also supra at n.9. In its second remand

determ nation, the Commssion mjority adopted Comm ssioner
MIler’s views regarding the inpact of the subject inports on the
donestic industry. See Second Remand Determ nation at 8.

In her dissenting views to the original determnation,
Comm ssioner M|l er analyzed each of the factors enunerated in 8§
1677(7)(C) (ii1i) and found that the donestic industry’ s financia
performance had worsened in the |atter years of the PO. See Final

Determnation at 43-45 (Commir Mller, dissenting views).

YI'n addition, the Conmi ssion noted the conpetition in
products 1, 2, 3, and 5 from non-subject inports, although the
Comm ssi on appears to ascribe less weight to this factor than to
the demand m sforecast and the | earning curve effect. See Second
Remand Determ nation at 7 n.21
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Neverthel ess, MIler concluded that the subject inports did not
cause the deterioration. See id. at 45.

Consistent with MIler’s analysis, the Comm ssion majority
concluded that the donestic industry suffered a "declining
financial performance primarily [as] a result of price declines .

Second Remand Determ nation at 8. Because the subject
inports did not have significant price depressing effects, however,
t he Comm ssion concluded that the subject inports did not nmake a
material contribution to the donestic industry’'s injury. See id.

The Comm ssion majority’s determnation is reasonable. I n
Taiwan |11, we noted that the record reasonably supported the
concl usion that the donmestic i ndustry was suffering material injury
as aresult of its weakened financial condition in 1996 and 1997.
See 24 CITat __, slip op. 00-37 at 50-51. |In addition, based on
t he evidence of the donestic price declines beginning in the |ast
quarter of 1995 and continuing through 1996, see Staff Report at V-
6 to V-16, Tables V-1 to V-6, the Comm ssion reasonably concl uded
that price declines were a prinmary cause of the donestic i ndustry’s
poor financial condition. Finally, because substantial evidence
supports the conclusion that the subject inports did not have
significant price depressing effects, the Comm ssion reasonably

concluded that the subject inports did not make a material
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contribution to the donestic industry’ s injury.

In addition, the Comm ssion majority di scussed the evidence
of | ost revenue all egations. See Second Remand Det erm nation at 8.
In the first remand determ nation, Conm ssioner Bragg concl uded
that the "rel ationship between [the confirnmed revenue | osses for
product 5] and industry operating incone [losses] . . . provide[d]
perhaps the nost direct possible evidence of the significant
effects of subject inports.™ First Remand Determ nation at 19
(citing Staff Report at V-24 to V-28, Table V-8, and at VI-7, Table
VI-3). In Taiwan Il, however, we held that, absent an expl anation
of how it was reasonable to rely on four of the confirned | ost
revenue al |l egations (the "4@5-1Q@7" allegations), the Court could
not sustain as supported by substantial evidence the concl usion
that the i nstances of | ost revenues for product 5 had a significant
i npact on the donestic industry’ s operating incone. See 24 CIT at
_, slip op. 00-37 at 53.

"The Conmm ssion cal cul ates | ost revenues from the equation:
(producer’s initial U S price quote - U.S. price quote accepted by
buyer) X (quantity sold).” 1d. at _ , slip op. 00-37 at 52. The
four 4Q@5-1@7 allegations bore a quote date enconpassing the
fourth quarter of 1995 through the first quarter of 1997.

Consi dering the steady decline in donmestic prices fromlate 1995
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t hrough 1997, the Court reasoned that the use of such a | ong quote
date potentially inflated the neasurenent of revenue |ost due to
conpetition fromthe subject inports. Seeid. (citing Staff Report
at V-13 to V-14, Table V, and at V-27, Table V-8). Conbined, the
4(05-1QQ7 allegations accounted for approximtely 94% of al
confirmed | ost revenue al |l egations for product 5. See Staff Report
at V-24 to V-28, Table V-8.

On second remand, the Comm ssion reopened the record to gat her
additional information on the 1®5-4097 | ost revenue all egations.
The Conm ssion | earned that the purchaser’s records regarding t hese
al | egations had been destroyed. See May 25, 2000 Mem | NV-X-115,
Lynn Feat herstone to the Conm ssion (List 2, Doc. 409) at 2. The
Comm ssi on, however, did speak with the enpl oyee who had confirned
the original |ost revenue all egations. The enpl oyee indicated that
prices were typically negotiated on a quarterly basis and that the
differential in price quotes in the allegations stayed about the
same fromthe fourth quarter of 1995 through the first quarter of
1997. See id. In addition, the enployee "indicated that his firm
probably did use inport quotes to get prices reduced in order to
maxi m ze profitability.” 1d. at 3.

In its second remand determ nation, the Conmm ssion mgjority

concluded that "the | ost revenue allegations in this investigation
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[did] not constitute sufficient evidence to indicate that the
subj ect inports had a significant inpact on the donestic industry."
Second Remand Determ nation at 8  The Commi ssion noted that, by
quantity and value, the 4@5-1Q@7 allegations constituted "the
great bul k" of the lost revenues. See id. Yet, since prices were
negoti ated on a quarterly basis, the Conm ssion coul d not precisely
quantify the amount of revenue inplicated by these allegations
w thout the rejected and accepted price quotes for each quarter of
the time period covered in the allegation (the fourth quarter of
1995 through the first quarter of 1997). See id. at 8 n.23.
Consequently, although the Comm ssion found that the donestic
revenues | ost due to the 4@@5-1Q07 allegations "[did] not appear
insubstantial[,]" it neverthel ess concluded that, "in the absence
of significant price depressing or suppressing effects by the
subject inports, . . . the lost revenue allegations alone were
insufficient to denonstrate that the subject inports thensel ves had
a significant inpact on the donestic industry."” 1d. at 8.

The Conmi ssion’s conclusions are reasonable. "[I]t is within
the Comm ssion’s discretion to nmake reasonable interpretations of

the evidence and to determne the overall significance of any

particul ar factor or piece of evidence." Mine Potato, 9 CIT at

300, 613 F. Supp. at 1244. G ven that the purchaser’s records
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regarding the 4@5-17 allegations had been destroyed, it was
reasonabl e for the Comm ssion to accord | ess weight to their val ue.
Moreover, the evidence indicating that Taiwanese product 5
generally oversold the donmestic product in 1996 and 1997 directly
undermnes the conclusion that U S. producers suffered heavy
revenue | osses in product 5 due to price conpetition fromTai wanese
inports. See Staff Report at V-14, Table V-5. Taken together with
the substantial evidence that the subject inports did not have
significant price depressing or suppressing effects, the Comm ssi on
reasonably concluded that |ost revenue allegations alone were
insufficient to denonstrate that the subject inports thensel ves had
a material negative inpact on the donestic industry.
4. Concl usion

Substantial evidence supports the Conmission nmajority’s
conclusion that the subject inports did not nake a material
contribution to the donmestic industry’s injury. Therefore, the
Court sustains the Conmission’s negative rmaterial injury
determ nation

B. Threat of Material Injury

Pursuant to 19 U S C 8 1673d(b)(1)(A), the Conmm ssion

majority also addressed whether the donestic SRAM industry is
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threatened with material injury.?'® In exanmning the causal

8As Def endant points out, Mcron did not challenge the
Comm ssion’s threat analysis in Mcron’s initial comments. See
Mcron Cnrts. Therefore, Defendant did not address the threat
analysis inits rebuttal brief. See Def.’s Rebuttal to Mcron
Cnts. at 1 n.1 ("Mcron did not submt coments on the
Comm ssion’ s di scussion on renmand of the threat of nmaterial
injury, and thus should be regarded as being in agreenent with
it."). Inits subsequent rebuttal to Plaintiffs comrents,
however, Mcron did challenge the Conm ssion’s threat analysis in
the second remand determ nation. See Mcron Crts. in Resp. to
Pls.” Cnts at 14-15. |In response, Defendant asserts that M cron
improperly raised the threat issue for the first tine inits
rebuttal to Plaintiffs’ comments, denying the Conm ssion an
opportunity to respond.

The Court determnes that it is appropriate to review the
Comm ssion’s threat analysis on second remand. First, despite
the fact that Mcron has not chall enged the Comm ssion’ s threat
determ nation at the adm nistrative |evel, we do not find that
the rule of exhaustion of renedies precludes the Court from
reviewing the issue. The rule of exhaustion of adm nistrative
remedies is neither absolute nor inflexible. See 28 US.C. 8§
2637(d) (1994) (the court "shall, where appropriate, require the
exhaustion of adm nistrative renedi es") (enphasis added); see al so
United States v. Priority Products, Inc., 793 F.2d 296, 300 (Fed.
Cr. 1986)("Congress appears to have . . . grant[ed] the Court of
I nternational Trade sone discretion to excuse the failure to
exhaust adm nistrative renedies.”"). Here, it is appropriate for
the Court to review the Comm ssion’s threat determ nation because
the Comm ssion clearly considered the issue. See Second Renand
Determ nation at 9. Moreover, in conducting its second remand,
the Comm ssion only invited conments from parties concerning the
new i nformati on gathered regarding the | ost revenue all egations.
See Static Random Access Menory Sem conductors From Tai wan, 65
Fed. Reg. 31,928 (Conm ssion, May 19, 2000)(notice and scheduling
of remand proceedings). In addition, although Mcron should have
raised the threat issue in its initial comments to the Court, the
Comm ssion is not prejudiced by not having the opportunity to
respond to Mcron’s rebuttal conmments, because the Court affirns
the Comm ssion’s negative threat determ nation. See discussion
infra pp. 38-44.
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connection between the LTFV inports and the threatened materi al
injury, the statute requires the Conmm ssion to consider, "anong
ot her relevant economc factors,” nine enunerated factors. Seven
factors are relevant to consider in this case:®

(I'l) any exi sting unused production capacity or i mm nent,

substantial increase in production capacity in the
exporting country indicating the likelihood of
substantially increased inports of the subject

mer chandi se into the United States, taking into account
the availability of other export markets to absorb any
addi ti onal exports,

(I11r) a significant rate of increase of the volune or
mar ket penetration of inports of the subject nerchandi se
indicating the |Ilikelihood of substantially increased
i mports,

(I'V) whether inports of the subject nmerchandise are
entering at prices that are likely to have a significant
depressing or suppressing effect on donestic prices, and
are likely to increase demand for further inports,

(V) inventories of the subject nmerchandise,

(VI) the potential for product-shifting if production
facilities in the foreign country, which can be used to
produce t he subj ect nerchandi se, are currently bei ng used
to produce other products,

(VI1'l1) the actual and potential negative effects on the
exi sting developnment and production efforts of the
donestic industry, including efforts to develop a
derivative or nore advanced version of the donestic |ike

Nei t her a countervail able subsidy (factor I) nor a raw
agricultural product (factor VII) is involved in this case.
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product, and

(I'X) any ot her denonstrabl e adverse trends that indicate

the probability that there is likely to be material

injury by reason of inports (or sale for inportation) of

t he subject nerchandi se (whether or not it is actually

being inported at the tine).
19 U.S.C. 8§ 1677(7)(F)(i).?°

The Comm ssion evaluates these factors by applying the
standards set forth in 8 1677(7)(F)(ii). The Commi ssion is to
"consider the factors set forth [above] as a whole in making a
determ nati on of whether further dunped . . . inports are inm nent
and whet her material injury by reason of inports would occur unl ess
an order isissued . . . ." 1d. Moreover, the "determ nation may
not be made on the basis of mere conjecture or supposition.”™ Id.
In sum "the Conm ssion nust determ ne whether the LTFV inports

t hensel ves made a material contribution to the threatened materi al

injury." NEC Corp. v. Dep’'t of Commerce, 22 CIT , , 36 F

Supp. 2d 380, 392 (1998).
Inits second remand determ nati on, the Conmm ssi on det er m ned
that the U S. SRAMindustry is not threatened with material injury

by reason of the Taiwanese inports. See Second Remand

20" The presence or absence of any factor which the
Commi ssion is required to consider under [§ 1677(7)(F)(i)] shal
not necessarily give decisive guidance with respect to the
determnation.” 19 U.S.C. 8§ 1677(7)(F)(ii).
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Determnation at 9. In doing so, the Comm ssion majority adopted
Comm ssioner MIler’s discussion of threat of material injury from

her dissenting views to the original determnation. See id.; see

also Final Determnation at 45-48 (Commir Ml ler, dissenting).
Bel ow, the Court reviews Comm ssioner MIller’s analysis regarding
each of the relevant statutory factors.

Regardi ng factor Il (production capacity), Conm ssioner M| er
concl uded, "Despite the planned i ncreases over the | onger term as
well as the relative ease with which production capacity can be
shifted between different types of sem conductors, | do not find
evi dence that i mm nent and significant i ncreases in SRAMexports to
the United States are likely." See Final Determnation at 47
(Commir MIller, dissenting). The record reasonably supports this
conclusion. As Commi ssioner MIler pointed out, several foreign
producers reported to t he Comm ssion that new capacity woul d not be
dedi cated to SRAM production. See Staff Report at VII-9 to VII-11.
Moreover, for the first year followwing the PO, 1998, foreign
producers projected declines in both capacity and production of
SRAMs. See id. at VII-13, Table VII-2. G ven that the Tai wanese

industry’s capacity for cased SRAMs?* was lower in 1997 than in

Over the PO, the Taiwanese industry exported
significantly nore cased (or assenbled) SRAMs to the United
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either 1995 or 1996, it was reasonable for the Comm ssion to rely
on the industry’s projections. See id. Therefore, Comm ssioner
M Il er reasonably concluded based on the record that production
capacity in Taiwan did not indicate a likelihood of increased
subject inports to the United States.

Regarding factor [IlIl (volume and narket penetration),
Comm ssioner MIler concluded, "I do not find that the volume and
mar ket penetration of the subject inports indicates a likelihood of
substantially increased inports.” Final Determnation at 47
(Commir MIler, dissenting). Substantial record evidence supports
this concl usion. First, while the absolute volune of total
Tai wanese SRAM exports to the United States i ncreased over the PO,
t he nunber was projected to decrease in 1998. See Staff Report at
VI1-13, Table VII-2. Moreover, as a share of total Taiwanese
shi pnents, SRAM exports to the United States remained relatively
steady over the PO. See id. at VII-14, Table VII-2. Therefore,
Comm ssioner M|l er reasonably concluded that the record did not

indicate alikelihood of substantially increased subject inportsto

the United States.

States than the two other SRAM types investigated, uncased (or
unassenbl ed) SRAMs and SRAM nenory nodul es. See Staff Report at
VI1-3, Table VII-2.
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Regarding factor |1V (price effects), Conmm ssioner Mller
concluded, "I find nothing in the record to suggest that [the
subject] inports are likely to have significant price effects in
the future, especially in light of the w despread availability of
non-subject inports.”™ Final Determnation at 47 (Commir Ml er,
di ssenting). As discussed above, substantial evidence supports the
concl usion that the subject inports did not have significant price
effects during the PO. Moreover, the great weight of the record
i ndi cates that non-subject inports were conpetitive with U S. SRAMs
and mai ntained a nmuch higher share of the U S. market throughout
the PO. See Staff Report at 1-10, Table I-1, at 1-11, at 1-13,
Table 1-2, at I11-3 to Il1-4, at 11-9, at 11-12, at 11-13, at I1-15,
at V-7, Table 1V-3, and at 1V-9, Table 1V-4. Ther ef or e,
Comm ssioner M| er reasonably concluded that the subject inports
were not likely to have significant price effects in the future.

Regarding factor V (inventories of the subject nerchandise),
Comm ssioner MIller concluded the "inventories of the subject
inports also indicate[d] that substantially increased SRAMIi nports
[were] unlikely." Final Determnation at 47 (Conmir Mller,
di ssenting). As Comm ssioner MIler pointed out, inventories of
Tai wanese SRAMs held by U S. inporters increased in absolute

quantity over the PO, but declined as a share of total US.
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inports inthe latter part of the PO. See Staff Report at VII-15,
Table VII-6. Moreover, inventories of SRAMs held in Taiwan
decreased in 1997 in both absolute terns and relative to tota
Tai wanese shi pnents. See id. at VII-13 to VII-14, Table VII-2
Therefore, the record reasonably supports Conm ssioner Mller’s
conclusion that the inventories of the subject inports did not
indicate that substantially increased inports were |ikely.
Regarding factor VI (potential for product shifting),
Comm ssioner M1l er concluded that producers of SRAMs i n Taiwan are
able to shift production from other nenory integrated circuit
products to SRAMs. See Final Determnation at 46 (Commir Ml er,
dissenting)(citing Staff Report at VII-7). Because several
Tai wanese producers projected a decline in both capacity and
product of SRAMs, however, Comm ssioner MIler did not enphasize
this factor. See Staff Report at VII-9 to VII-11, and at VII-13,
Table VII-2. The Commission has discretion to weigh the
significance of each factor in light of the circunstances. See

Iwatsu Elec., 15 CT at 49, 758 F. Supp. at 1510-11. Under the

circunstances of this case, it was reasonable for Conmi ssioner
MIler not to ascribe substantial weight to the ability of
Tai wanese SRAM manuf acturers to product-shift.

Regarding factor VIII (donestic devel opment and production),
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Comm ssioner MIler concluded, "I do not find that the subject
i nports fromTai wan have had an actual or potential negative effect
on the developnent and production efforts of the donestic
industry."” Final Determnation at 48 (Commir Ml er, dissenting).
The record indicates that, although donestic capital expenditures
declined in 1996 and 1997, expenditures had doubled in 1995; thus,
the 1997 |l evel was still greater than the amount spent in 1994, the
first year of the PO. See Staff Report at VI-11, Table VI-4.
Meanwhi | e, al t hough research and devel opnent expenses had decr eased
in 1997, the 1997 level was still alnost double the 1994 | evel
See id. Based on this record evidence, Conm ssioner Mller
reasonably determned that the subject inports did not have
significant actual or potential negative effects on devel opnent and
production of SRAMs in the United States.

Finally, Comm ssioner MIller found "no indication of any
‘ot her denonstrable adverse trends’ that indicate[d] that there
[was] likely to be material injury by reason of the subject
i nports.” Fi nal Det er m nati on at 48 (Commir Mller,
di ssenting)(applying 19 U S.C. 8 1677(7)(F) (i) (I X)). Upon review
of the record as a whole, this concl usion appears reasonabl e.

Inits rebuttal brief, Mcron argues that the record evi dence

i ndicates that the donestic industry is threatened with materi al
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injury by reason of the subject inports. See Mcron’s Cnts. in
Resp. to Pls.” Cnts. at 14-15. That Mcron "can hypot hesize a
reasonable basis for a contrary determ nation[, however,] 1is

nei t her surprising nor persuasive." Matsushita Elec. Indus. Co. v.

United States, 750 F.2d 927, 936 (1984). The Court concl udes that,

based on a consideration of the record evidence and the 8§
1677(7)(F) (i) factors as a whole, the Commssion ngjority
reasonably determ ned that the U S. SRAMindustry i s not threatened

with material injury by reason of the subject inports.

Concl usi on
The Conmi ssion’s negative material injury and negative threat
of material injury determnations are supported by substantia
evi dence and are otherw se in accordance with law. Therefore, the
Comm ssion’s second remand determnation is affirmed. Judgnent

w Il be entered accordingly.

Donal d C. Pogue
Judge

Dat ed: August 29, 2000
New Yor k, New York



