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OPINION

INTRODUCTION

This case is before the court upon Plaintiffs Rule 56.2 Mation For Judgment Upon The Agency

Record, challenging the decision of the U.S. International Trade Commission ("ITC" or "Commisson”)
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in Certain Stainless Sted Plate From Belgium, Canada, Itay, Korea, South Africa, and Taiwan, Inv.

Nos. 701-TA-376, 377, and 379 (Final) and 731-TA-788-793 (Final), USITC Pub. 3188 (May

1999), 64 Fed. Reg. 25,515 (May 12, 1999) (“Find Determination’). Plaintiffs chalenge two aspects

of the Finad Determinaion (1) the ITC'sdecison that cold-rolled stainless stedl coiled plate comprises

a"domedtic like product” digtinct from hot-rolled stainless stedl coiled plate; and (2) the ITC's
determination that the U.S. cold-rolled stainless sted plate industry was not materialy injured by
imports of stainless sted cold-rolled plate from Belgium and Canada. For the reasons stated below, the

court affirms the Commisson's determination.

BACKGROUND

In response to a petition filed by affected U.S. industry, on May 28, 1998, the ITC published in
the Federal Register anotice of its preliminary determination that there was "a reasonable indication”
that aU.S. industry was materidly injured by reason of dumped or subsidized imports of stainless sted

platein coils from Belgium, Canada, Itdy, Korea, South Africa, and Tawan. Certain Stainless Stedl

Pate From Belgium, Canada, Italy, Korea, South Africa, and Taiwan, 63 Fed. Reg. 29251 (1998).

Following subsequent findings by the International Trade Adminigration of the U.S. Department of
Commerce ("Commerce") that such sainless sted plate was, in fact, being subsidized and/or sold at
lessthan far vdue (i.e., "dumped”) in the U.S. market, the ITC commenced the fina determination that

isthe subject of Plaintiffs chalenge?

! Under the Tariff Act of 1930, U.S. industries may petition for rdief from imports that are sold
in the United States at less than fair vaue ("dumped") or which benefit from subsdies provided through
foreign government programs. Under the law, Commerce determines whether the dumping or
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Two aspects of the Find Determination are relevant. First, the mgjority of commissoners®

found that two domestic like products corresponded to the imported merchandise (certain Sainless
ded plate in coils) that Commerce identified as being dumped and subsidized: certain hot-rolled
danless sed platein coils ("hot-rolled plate’) and certain cold-rolled stainless sted platein cails

("cold-rolled plate”). Find Determinationat 7.2 In reaching its determination, the I TC noted, inter dia,

that cold and hot-rolled plate have "limited interchangeability and different end uses" that cold-rolling
involves "substantia additiona processing steps,” that producers and consumers see hot and cold-rolled
plate as separate products, and that prices for cold-rolled plate are generally higher. 1d. Becauseit
found hot and cold-rolled plate to be distinct products, the ITC separately investigated whether each of
the domestic industries producing these products had been materidly injured by subject imports of

corresponding merchandise. Seeid. at 8.

The second relevant aspect of the Find Determination concerns the I TC's finding that the U.S.

subsidizing exigts and, if so, the margin of dumping or amount of the subsidy. The ITC determines
whether the dumped or subsidized imports materialy injure or threaten to materidly injure the U.S.
industry or industries.

2 Spedificaly, Vice Chairman Miller and Commissioners Crawford, Hillman, and Askey found
two domestic like products, voting in the negative (no injury) with respect to cold-rolled plate. See
Find Determinationat 1 n.2. Chairman Bragg and Commissioner Koplan found one domestic like
product, encompassing both hot and cold-rolled plate, that was injured by reason of subject imports.
Seeid.

3 For purposes of itsinvestigation, the I TC defined hot-rolled plate as "al domestic product
corresponding to the scope of [Commerce's] investigations except for certain cold-rolled stainless stedl
plaeincoils” 1d. a 3 n.1. Inturn, the ITC defined cold-rolled plate as "adl domestic product
corresponding to the scope of these investigations that has undergone a cold-reduction process that
reduced the thickness of the sted by twenty-five percent or more, and has been annealed and pickled
after cold reduction.” Id.
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industry producing cold-rolled plate was not materialy injured by imports of cold-rolled plate from
Belgium and Canada* Although the I TC observed that cumulated imports of subject cold-rolled plate
from these countries had declining average unit values and controlled alarge share of the U.S. market, it
neverthdess found little interest by domestic producers in sdling cold-rolled plate and no indication that
such imports had depressed domestic cold-rolled plate prices. 1d. at 23-24. For these and other
reasons, the I TC concluded that the domestic industry producing cold-rolled plate was "not materidly
injured by reason of cumulated subject imports of cold-rolled plate from Belgium and Canada” 1d. at

25.°

ANALYSIS

A

STANDARD OF REVIEW

In reviewing the Find Determination, the court “shal hold unlawful any determination, finding,

or concluson found . . . to be unsupported by substantia evidence on the record, or otherwise not in

accordance with law.” 19 U.S.C. § 1516a(b)(1)(B)(i) (1994). Substantial evidence is something more

4 Because there were no subject imports of cold-rolled plate from Italy, Korean, South Africa
and Tawan in 1997, the ITC found imports of cold-rolled plate from these countries to be "negligible’
for purposes of 19 U.S.C. § 1671d(b) (1994) and 19 U.S.C. § 1677(24) (1994). 1d. a8 & nn42 &
43. TheITC accordingly terminated its investigation with respect to such imports without an injury
determination. Id. a 8-9. Plantiffs have not chdlenged thisfinding.

® In comparison, the Commission found that "'subject imports have had a significant adverse
effect on the domestic industry producing [hot-rolled] plate” 1d. a 22. Thisfinding isaso not a issue.
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than a"mere scintilla," and must be enough evidence to reasonably support a conclusion. Primary

Sted, Inc. v. United States, 17 CIT 1080, 1085, 834 F. Supp. 1374, 1380 (1993); Ceramica

Regiomontana, SA. v. United States, 10 CIT 399, 405, 636 F. Supp. 961, 966 (1986), aff'd, 810

F.2d 1137 (Fed. Cir. 1987). "Aslong as the agency's methodology and procedures are reasonable
means of effectuating the Satutory purpose, and there is substantia evidence in the record supporting
the agency's conclusions, the court will not impose its own views as to the sufficiency of the agency's

investigation or question the agency's methodology.” Ceramica Regiomontana, SA., 10 CIT at 404-5,

636 F. Supp. at 966.

THE ITC'SLIKE PRODUCT DETERMINATION ISIN ACCORDANCE WITH LAW
AND SUPPORTED BY SUBSTANTIAL RECORD EVIDENCE.
To make an injury determination, the ITC first defines one or more domestic like products that
correspond to the dumped or subsidized imports identified by Commerce and, in turn, identifies the
industry or industries producing these like products. 19 U.S.C. § 1671d(b) (countervailing duties); 19

U.S.C. § 1673d(b) (1994) (dumped merchandise); see Timken Co. v. United States, 20 CIT 76, 79,

913 F. Supp. 580, 584 ("[1]n determining whether an indudtry in the United Statesis materidly injured
or threstened with materia injury by reason of the subject imports, the Commission must first define the
'like product’ in order to determine the rlevant 'industry.™). A "domestic like product” is defined as"a
product which islike, or in the absence of like, most smilar in characterigtics and uses with, the article
subject to an investigation." 19 U.S.C. 8 1677(10) (1994). The rdevant "industry,” in turn, is defined
as the "producers as awhole of adomestic like product, or those producers whose collective output of

adomestic like product constitutes a major proportion of the total domestic production of the product.”
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19 U.S.C. § 1677(4)(A) (1994).

As noted above, in the Find Determinationthe I TC found that two domestic like products,

cold-rolled and hot-rolled plate, correspond to the subject merchandise found by Commerce to be
subsidized or dumped into the U.S. market.® Plaintiffs advance both legd and factua arguments for
why this determination was not in accordance with law or otherwise supported by substantia record

evidence. For the reasons set forth below, the court affirmsthis aspect of the Find Determination

The Commission Did Not Err in Finding Sufficient Domestic Production
to Initiate a Like-Product Analysisfor Cold-Rolled Plate.

Raintiffsfirst challenge the like product determination by arguing that the ITC's decison to trest
cold-rolled plate as a separate like product is inconsistent with 19 U.S.C. 8§ 1677(7)(C) (1994), which
requiresthe ITC to anayze the volume and price effects of the subject imports, aswdll as their impact
on the production, capacity, sales, profits, employment and investments of the relevant industry.

According to Plantiffs, in order to meaningfully perform such an andyss, "the aleged domestic industry

® Although the ITC must accept Commerce's determination as to the scope of the imported
merchandise found to be subsidized or sold &t lessthan fair value, the Commission determines what
domestic product or products is like the imported articles Commerce identified. See Hosiden Corp. V.
United States, 85 F.3d 1561, 1567-68 (Fed. Cir. 1996). Accordingly, it isnot an abuse of the ITC's
authority to define multiple like products which correspond to a single product identified by Commerce.
Seeid. (citing various Court of Internationd Trade decisions recognizing such distinctions); see also
Torrington Co. v. United States, 14 CIT 648, 747 F. Supp. 744 (CIT 1990), aff'd 938 F.2d 1278
(Fed. Cir. 1991) (affirming ITC determination of 9x like products where Commerce found five classes
or kinds of subject merchandise).
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[for purposes 19 U.S.C. § 1677(4)(A)] must necessarily have more than a de minimis leve of domestic
production of the product." Plaintiffs Reply Brief ("Flaintiffs Reply” or "Reply"”) a 2. Here, Paintiffs
claim, "the record evidence indicates de minimis production and sales of the subject cold-rolled plate" -
- aresult which, they argue, should have led the ITC to conclude that no domestic cold-rolled plate

industry existed. Id.

The Find Determination shows two bases for the ITC's finding that there was sufficient

domedtic production to initiate a like-product investigation for cold-rolled plate. First, the mgority of
commissioners, after noting that cold-rolled plate "was produced for commercid sale and in response
to customer orders . . . during every year of the period of investigation,” provided a "compare"

citation to, inter dia, itsinvestigation in Extruded Rubber Thread from Maaysa, Inv. No. 753-TA-34,

USITC Pub. 3112 (June 1998) ("Extruded Rubber"). Find Determingtionat 5 & n.18. In Extruded

Rubber, the ITC found that food-grade extruded rubber thread did not congtitute a separate domestic
like product from other extruded rubber threed ("ERT"), Snce only small, non-commercid quantities of

food-grade ERT had been produced in recent years. Second, and in a concurring footnote?

" Plaintiffs do not challenge these facts.

8 Becauseit is not identified as such, footnote 19 does not appear to denote a separate,
concurring explanation. At ord argument, however, Defendant's counsel explained that this footnote
represents only the view of Commissioner Crawford. Because footnotes 18 and 19 set out different
gtandards for examining domestic production, because footnote 19 specificaly cites Commissoner
Crawford's dissent in Extruded Rubber, and because Plaintiffs did not disagree with this explanation,
the court accepts counsel's representation as a reasonable reading of footnotes 18 and 19. See
Bowman Transp., Inc. v. Arkansas-Best Freight Sys., Inc., 419 U.S. 281, 286 (1974) ("While [courts]
may not supply areasoned basis for the agency's action that the agency itsdf has not given, we will
uphold adecison of lessthan ided clarity if the agency's path may reasonably be discerned.”) (citation
omitted). The Commission, however, is cautioned to carefully note when particular satements
represent the views of only specific commissioners, lest administrative and judicia resources be wasted
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Commissioner Crawford noted her view that "it is the fact of production -- not the amount -- that
determines whether there is domestic production . . . . Here, admittedly there is actual domestic

production of cold-rolled plate” Fina Determination a 5-6 n.19 (citing Commissioner Crawford's

dissenting views from Extruded Rubber).

19 U.S.C. § 1677(7)(C) provides the basic guideines the ITC must follow in evauating
whether subject imports have materidly injured, threatened with materid injury, or materialy retarded
the establishment of aU.S. industry. Nothing in this or any other datute defines aminimum "sz€' or
"amount" of domestic production.® Nor do Plaintiffs arguments persuade the court that an effective
application of § 1677(7)(C) requires a gpecific level of domestic production. Whilein someinstances a
dearth of production datamay inhibit the ITC'sandysss, in othersalow level of domestic production
may provide a discrete set of data that actudly facilitates the Commission's investigation. Where limited
production does preclude an effective examination, however, the "product-line provison” of 19 U.S.C.
8 1677(4)(D) (1994) dlowsthe ITC to rectify this problem by examining "the production of the
narrowest group or range of products, which includes a domestic like product, for which necessary
information can be provided." Of course, the ITC may aso rely on non-data evidence, such asthe

testimony of current or potentia producers, which can be highly probative on the question of causation.

clarifying the basis for agency action. See, e.q., Atchison, Topeka & Santa Fe Railway Co. v. ICC,
412 U.S. 800 (1973) (remanding agency action for clarification).

9 See 19 U.SC. § 1677(4)(A) (defining "industry” as simply "the producers as awhole of a
domestic like product, or those producers whose collective output . . . congtitutes a mgjor proportion of
the total domestic production of the product™).
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For these and other reasons,'° the court rejects the idea that, as agenera proposition, small or even

minute production precludes a meaningful 8 1677(7)(C) anaysis.

It does not appear that limited domestic production precluded an effective 8§ 1677(7)(C)
andysisin thiscase. Here, the ITC had specific data on domestic production and prices (by means of
average unit vaues) for cold-rolled plate, and was able to resort to product line data to assessthe
impact of imports on the domestic industry. While, as discussed below, the Commission erred in some
of its data anays's, none of these errors were necessarily caused by the "smdl” level of domestic

production. Moreover, for the Find Determination the I TC amassed substantia testimony concerning

the domestic indugtry’s interest in selling cold-rolled plate that was highly probative of the question of
causation. See infra, Section 111.C.4. The court therefore finds no reason to believe that the low leve
of domestic production at issue here precluded an effective § 1677(7)(C) analys's, and rgects Plaintiffs

clam accordingly.

10 By precluding the ITC from finding the existence of a domestic industry when domestic
production is non-existent or de minimis, Plaintiffs argument would gppear to prevent the ITC from
determining whether "the establishment of an indudtry in the United States is materidly retarded,” asit is
required to do under 19 U.S.C. § 1671d(b) (countervailing duties) and 19 U.S.C. § 1673d(b)
(dumping). Presumably, where the establishment of a domestic industry has been materidly retarded
by subject imports, there will belittle if any actua "production” by that industry.
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Substantial Record Evidence Supportsthe ITC'sFinding That Cold-Rolled
and Hot-Rolled Plate Constitute Separ ate Domestic Like Products.

Pantiffs other like product arguments chalenge the evidence underlying the ITC's decison to

treat cold-rolled and hot-rolled plate as separate like products.

The ITC'sdecison under 19 U.S.C. § 1677(10) asto what domestic product (or products) is
"like" or "most amilar in characterigtics and uses' to the imported "subject merchandise” identified by

Commerceisafactua determination, made on a case-by-case basis. NEC Corp. v. United States, 36

F. Supp.2d 380, 383 (CIT 1998). ThelTC looksfor clear dividing lines between possible like
products, id., and avoids using minor differencesin physica characterigtics or usesto distinguish
between products. See S. Rep. No. 96-249 at 90-91 (1979), reprinted in 1979 U.S.C.C.A.N. 381,
476-77. Tothisend, the ITC generdly consders six factors in distinguishing between products. (1)
physica gppearance, (2) interchangesability, (3) channels of digtribution, (4) customer perceptions, (5)

common manufacturing facilities and production employees, and (6) price. See, e.q., NEC Corp., 36

F. Supp. 2d a 383. No single factor is digpostive, and aclear dividing line between products may be

found even when some of the six factors point to different conclusons. See, e.g., Torrington, 14 CIT at

656, 747 F. Supp. a 753 ("The finding of some smilarities among the products delineated by the
Commisdon is not sufficient to overturn the determinations when there is otherwise substantia evidence

to support itsfindings™).

In this case, the ITC found that the mgjority of factors favored treating cold-rolled and hot-
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rolled plate as digtinct domestic like products, and that only one factor, channels of digtribution, clearly

pointed to an opposite concluson. Find Determinationat 6-7. The ITC found cold-rolled and hot-
rolled plate to be separate like products and, accordingly, conducted separate injury determinations for

the respective industries producing these products.

Faintiffs chalenge this determination on various grounds, each of which is summarized below.
For the reasons that follow, the court upholds the ITC's like product determination as supported by

substantia record evidence.

a

Nether the Specific Facts of this Investigation, Nor the ITC's Invesigation in Sainless
Sed Bar, Required the ITC to Conclude That the Differencesin Physica
Characterigtics Between Cold-Rolled and Hot-Rolled Plate Were "Minor."

In the Find Determination, the ITC found that the chemica compostion of cold-rolled plateis

"generdly similar to that of [hot-rolled] plate" insofar as "[b]oth are corrosion resstant and are
avalablein amilar dmensons” 1d. a 6. ThelTC aso found, however, that cold-rolled plate
"generdly has a smoother finish with greater freedom from surface imperfections than [hot-rolled] plate,

and can aso be produced to tighter tolerances than the [hot-rolled] product.” Id.

After comparing physicd attributes, the ITC andyzed what effects the products respective
characterigtics had on their "uses' and "interchangegbility.” The ITC found that while "[a]ll Sainless
ged plate is used "for tanks and equipment for industries for which the corrosion resstance, heat

resstance, and/or ease of maintenance of stainless sted are needed,” cold-rolled plate isused in certain
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specidity applications "where a smooth surface that can be easily cleaned is essentid.” Id. As
examples of such specidized gpplications, the ITC listed " containers and tanks for food processng,

beer making, and dairies” Id. Turning to the question of interchangeahiility, the ITC dso found

"generd agreement that cold-rolled platein coils can be used for [hot-rolled] plate applications™ Id.
The Commission noted, however, that hot-rolled plate is "generaly not interchangeable in applications
cdling for cold-rolled plate, a least without a further grinding/polishing process, and even then it would

be substantialy more expensive and may not meet required tolerances.” 1d.

Asaresult of these findings, the ITC concluded that "because cold-rolled plate differs
somewhat from [hot-rolled] plate in surface finish and dimensiond tolerances, resulting in limited
interchangesbility and different end uses.. . . we find there to be a clear dividing line between [hot-

rolled] plate and cold-rolled plate’ Id. at 7.

Fantiffs firg argue that the only physicd didinctions identified by the ITC were "that cold-
rolled plate 'generdly’ has a smoother finish and 'can’ be produced to tighter tolerances.” Memorandum
Of Law In Support Of Raintiffs Motion For Judgment Upon The Agency Record ("Plantiffs
Memorandum”) a 11. According to Plaintiffs, the ITC's decison to differentiate between hot and
cold-rolled plate "based on these minor physica differences that may not even exist . . . are inconsstent
with the Court's holdings that minor differencesin physca characterigtics are insufficient to find that
different like products exis." 1d. As support, Plaintiffs note that in a separate investigation, Stainless

Stedl Bar,™ the ITC expresdy rejected the ideathat such differences could support a finding of

1 Sainless Sted Bar from Brazil, India, Japan, and Spain, Inv. No. 731-TA-678, 679, 681,
and 682 (Final), USITC Pub. 2856 (1995) ("Stainless Sted Bar").
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separate like products. 1d. at 11-12.

Paintiffs arguments do not show the ITC's like product determination to be unsupported by
substantia record evidence. Whether physica differences between products are "minor" is a factud
inquiry that varies from caseto case. NEC, 36 F. Supp.2d at 383. Here, the ITC did not find that
"gmoother finish," "greater freedom from surface imperfections' and "tighter tolerances' per se

digtinguish cold-ralled from hot-rolled plate. See Find Determination at 7 (characterizing cold-rolled

plate as "differ[ing] somewhat from [hot-rolled] plate in surface finish and dimensiond tolerances’).

Rather, the Find Determination makes clear that the ITC found these physica characteristics significant

because of their effect upon the uses and interchangesbility of the two products. In particular, the ITC
found that physica differences between the products made hot-rolled plate "generaly not

interchangesble in applications calling for cold-rolled plate” Find Determination at 6.

Because, aswill be discussed below, the ITC's findings concerning the "uses' and
"interchangeability” of the two products are themselves supported by subgtantia evidence, the ITC
acted reasonably in not finding these physicd digtinctionsto be "minor.” Smply put, areasonable fact
finder could view these physicd differences as Sgnificant since, in the context of this investigation, these
differences resulted in limited subgtitutability between hot-rolled and cold-rolled plate. Plantiffs have

identified no evidence which leads the court to find otherwise,

In this regard, a useful contrast can be drawn to the investigation which Plaintiffs cite as

supporting their pogition, Stainless Sted Bar. In Sainless Sted Bar, the ITC found that hot-formed and

cold-finished stainless stedl bar congtituted one like product (stainless sted bar) and not separate like
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products. Stainless Stedl Bar a 8 1. In reaching this conclusion, the ITC determined that differencesin

tolerance and finish between hot and cold-formed stainless sted bar were "important” and distinguished

the two products based on aminimum industry standard. |d. The ITC, however, dso found that

The further processing involved in cold-finishing does not impart the primary
characterigtic of dl [stainless stedl bar], which is corroson resstance, but rather smply
makes the product suitable for itsintended use. . . . If tolerance and finish specifications
were the key factorsin alike product analys's, as respondents argue, then we would
arguably need to examine whether hundreds of like products exist since cold-finished
[stainless sed barg] vary widdly in tolerance and finish, aswell asin sted chemidtries,
cross-sectiona configurations, and diameter.

This concluson is not incondstent with the Fna Determination In Stainless Sted Bar, the ITC

found thet the different tolerance and finish given to Sainless sted bar through the cold-finishing process
did not impart the "primary characterigtic" of stainless stedl bar, corrosion resistance, but "smply
[made] the product suitable for itsintended use” 1d. The ITC made thisfinding, however, in afactua

circumstance much different than that in the Find Determination 1n Stainless Sted Bar, the ITC

effectively found that there were not distinct or different uses for hot-formed and cold-formed tainless
sted bar, since 85 % of hot-formed bar was dedicated to the production of cold-finished bar, and
much of the remaining 15 % was eventudly cold-finished. 1d. Asthe Commisson noted, "[V]ery little
[hot formed stainless stedl bar] isused 'asis by the purchaser.” 1d. In contragt, inthe Find
Determination the ITC found that Smilar physica differencesin the tolerance and finish between hot and

cold-rolled plate did |ead to different end uses and limited interchangeability. See Finad Determination
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a 7.2

Because of these differences, the court finds no conflict between Stainless Stedl Bar and the

Finad Determination Reed together, these investigations Smply indicate that whether physica

differencesin finish and tolerances between hot and cold-processed stainless sted products are "minor”

varies from case to case, depending on, inter dia, the effect that such differences have on the uses and

interchangeability of the respective products. See NEC Corp., 36 F. Supp.2d at 384 ("[E]very like
product determination must be based on the particular record at issue and the unique facts of each

cae"). The court therefore finds no bass to Plaintiffs clam that Stainless Sted Bar isincompetible

with the Find Determination

12 These different conclusions reflect the different tests a issue in each investigation. In
Sanless Sted Bar, the ITC examined the "differencesin the physical characteristics and functions of
the upstream and downstream articles' in the context of goplying its finished/semifinished product
andyss See Sainless Sted Bar a@ § 1. The ITC employsthis andys's, which examines such factors as
whether the upstream article (hot-formed stainless sted bar) is primarily dedicated to the production of
the downstream article (cold-formed stainless sted bar), in deciding whether thereisasingle like
product. 1d. In contragt, in the Find Determinetion the ITC examined the physical characteristics and
uses of cold and hot-rolled plate in the context of its “traditiond sx-factor test” for determining whether
articles are separate domestic like products, as the Commission had dready concluded that "such a
small proportion of domestic [hot-rolled] production is cold-rolled” that "it is not appropriate to treat
[hot-rolled] plate as a'semifinished’ product.” Find Determinionat 6 & n.20.

Thus, dthough the ITC confronted smilar facts concerning physical characterigics in both
investigations, it did so in regard to two tests with distinctly different emphases.
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b

Record Evidence That the Tight Tolerances and Smooth Finish Associated with
Cold-Ralled Plate Could Be Achieved in Hot-Rolled Plate Through Additiond Grinding
and Finishing Operations Does Not Undermine the ITC's Findings.

As further support for its argument that the physicd differences between cold and hot-rolled
plate are minor, Plaintiffs note record evidence of the fact that the tight tolerances and smooth finish
associated with cold-rolled plate could be achieved in the hot-rolled product through additiona grinding

and finishing operations. Flaintiffs Memorandum at 12.

While this evidence might, in isolation, support Plaintiffs argument thet the physicd differences
between cold and hot-rolled plate are minor, Plaintiffs argument does not addressthe 1TC's decision
to discount its Sgnificance in light of other record evidence showing (8) that even after further grinding
and polishing, the hot-rolled plate may not meet required tolerances; and (b) that such additiona
processing would cause the hot-rolled product to be "substantialy more expensive’ Find
Determinationa 6. Inther briefs, Plantiffs identify no reason why this further evidence does not
support, asit gppears to, the reasonableness of the ITC's decison to distinguish between cold and hot-
rolled plate. Accordingly, because Plaintiffs have not shown that the record evidence, when viewed as
awhole, could only reasonably have led to a conclusion that the physical differences between these

products are "minor," there is no reason to disturb the Commission's findings.
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c

Pantiffs Arguments Concerning Other Factorsinthe ITC's
"Like Product" Determination Do Not Warrant a Remand.

Asafind argument againg the ITCslike product determination, Plaintiffs identify various
pieces of record evidence concerning the end uses, interchangeability, consumer perceptions and
manufacturing operations of the two products which, it dams, "warrant[] the conclusion that cold-rolled

plate is not adistinct domestic like product from [hot-rolled] plate” PlaintiffS Memorandum at 12-13.

While the evidence identified by Plaintiffs could merit alengthy discusson for each factor
andyzed by the Commission, such andysisis unnecessary. Simply put, dthough Plaintiffs are correct to
note that sgnificant evidence illustrates the smilarity between hot and cold-rolled plate, Plaintiffs
arguments do not address other record evidence identified by the ITC which reasonably distinguishes
these products. For example, to illustrate the smilarities between the cold and hot-rolled plate,
Plaintiffs note evidence that these products are generdly sold for the same end uses in the food and
chemical processing industry, aswell as evidence that cold-rolled plate can be used for hot-rolled
goplications. Id. at 13. Plaintiffs arguments do not address the fact, however, that in the Find
Determinaionthe ITC identified other record evidence which illugtrates (a) that cold-rolled plate is
used in "alimited number of speciaized gpplications’ where a smooth, easily cleanable surfaceis
essentia,*® and (b) that hot-rolled plate is generdly not interchangesble in applications caling for cold-

rolled plate. Fina Determintionat 6. Plaintiffs identify no reasons why this other evidence does not

reasonably support the ITC'sfinding that aclear dividing line can be found between cold and hot-rolled

13 As examples, the ITC noted "tanks for food processing, beer making, and dairies" Find
Determination at 6.
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plate, notwithstanding other evidence of the products smilarities. Similarly, in discussing both customer
perceptions and manufacturing operations, Plaintiffs do no more than identify record evidence which
could arguably have led the ITC to a different conclusion.** Simply identifying such evidence, however,

without more, does not undermine the Commisson'sfindings. See Consolo v. Federd Maritime

Comm'n, 383 U.S. 607, 620 (1966) ("[Substantid evidence] is something less than the weight of the
evidence, and the possibility of drawing two inconsstent conclusions from the evidence does not
prevent an adminigtrative agency's finding from being supported by subgtantia evidence."); accord
Grupo Indudtrid Camesav. United States, 85 F.3d 1577, 1582 (Fed. Cir. 1996) (upholding ITC

materid injury determination).

Different consderations color the court's analyss of the last two factors chalenged by Plaintiffs,

14 Concerning manufacturing operations, Plaintiffs argue that the ITC "failed to note that [hot-
rolled plate] may also be subject to certain cold-rolling operations,” and cite in support their pre- and
post-hearing briefs as evidence that [certain] producers reported using a cold-rolled operation in
response to hot-rolled plate orders. Plaintiffs Memorandum at 14-15. This evidence, however, does
not show that this overlap in production methods was normd or typica. See, e.q., Petitioners
Posthearing Brief, Attachment 1 at 6 ("[One company] reported that it occasiondly used cold-rolling as
an dternative production route . . . . [A second company's] further examination . . . reveded that it too
used the cold-rolling process to produce a product in response to orders for [hot-rolled] plate prior to
1997."). Moreover, Plantiffs do not chalenge the ITC's finding that cold-reduction takes place on a
separate line with different employees, or its finding that the additiona anneding and pickling operations
performed on cold-rolled plate "is generdly performed on a different line than annealing and pickling
operations that occur after hot-rolling.” Fina Determingtion at 7.

Asfor cusomer perceptions, Plaintiffs clam smply that "where purchasers reported
information in response to a survey not for hot- and cold-rolled plate separately, but for asingle
product called 'stainless sted plate', the Commission should have concluded that these perceptions
further support asingle like product finding." Paintiffs Memorandum at 14 (citation omitted). This
clam, however, does not ded with the ITC'sfinding that domestic producers and importers "identified
varying degrees of difference between [hot-rolled] and cold-rolled plate,” or its finding that " customers
specificaly order cold-rolled product.” Finad Determingtionat 7.




Court No. 99-06-00361 Page 19
channds of digtribution and price, but the result is the same. With regard to channds of digtribution,
Paintiffs correctly observe that the ITC'sfinding supports asingle like-product determination. The ITC

acknowledged as much in the Find Determination, stating that [t]he record does not reflect any

differentiation between the channels of distribution for [hot-rolled] and cold rolled Sainless sed plae.”

Find Determinationat 7. As noted previoudy, however, no sngle factor in alike product andysisis

dispositive, and aclear dividing line between products may be found even when some of the six factors
point to different conclusons. Torrington, 14 CIT at 656, 747 F. Supp. a 753. Thus, the fact that
evidence concerning the products channels of distribution supports a single like product determination

does not render the Commission's findings to the contrary unsupported by substantial evidence.

Concerning the ITC'slast finding, that cold-rolled plate commands a price premium over hot-
rolled plate, Plaintiffs argue that the ITC improperly relied on evidence of average unit vaues.
According to Plaintiffs, evidence concerning "average unit values of stainless coiled plate are
meaningless because they do not differentiate between the various types of stainless plate products

involved." Plaintiffs Memorandum at 15.

Aswill be discussed subsequently, the Court of Appedls for the Federa Circuit has held that,
because average unit values ("AUVS') may be influenced by changesin the mix of product sdes, AUV's

will not aways provide a reasonable means for the ITC to estimate price changesin conducting its

injury determination. See U.S. Sted Group v. United States, 96 F.3d 1352, 1364 (Fed. Cir. 1996)

(holding that the ITCs dbility to rely on AUVs as an indication of faling pricesis subject to arebuttable
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presumption that the distribution of product sales remains congtant).™® Whether such concerns
undermine the reasonableness of the ITC'suse of AUVsinitslike product determination, however,
does not affect the subgtantidity of the record evidence supporting the Commission'sfinding. Inthe

Fina Determingtion, the ITC, besides noting differencesin AUV, cited testimony from industry

representatives that cold-rolled plate sdlls a higher prices than hot-rolled plate because cold-rolling
adds $150 to $200 per ton to the production cost of stainless stedl plate. See Hearing Tr. a 113 and

120 (cited in Find Determinationat 7 n.35). This evidence itself gppears to provide substantial

evidence that cold-rolled plate commands a price premium over hot-rolled plate, and Plaintiffs have
provided no arguments to indicate otherwise. Thus, evenif the ITC erred in relying on a comparison of

AUV other evidence on prices identified in the Find Determination reasonably supports its

determination. Cf. U.S. Steel, 96 F.3d at 1364-65 (finding that, even though two commissioners
improperly relied on declining AUV figures, other evidence sufficiently supported their threet of materid

injury determination).

In short, Plaintiffs have not provided abasis for disturbing the ITC'sfinding that two like
products, hot and cold-rolled plate, correspond to the subject merchandise identified by Commerce.
Although Paintiffs have identified a sgnificant amount of record evidence which illustrates the smilarities
between these products, and could arguably have supported a single like product determination,

subgtantid evidence aso supportsthe ITC'sfinding that a clear dividing line can be drawvn between

15 AUVs are computed by multiplying the price of a product by the quantity sold, summing
these results, and then dividing the sum totd by the total number of products sold. U.S. Stedl, 96 F.3d
at 1364.

16 For purposes of this analysis, the court assumes, without deciding, that the ITC erred in
relying on AUV's for making its prices comparison.
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them. Given this opposing evidence, the court does not find that the Commission abused its discretion,
or otherwise erred, in evaluating the record before it. See NEC Corp., 36 F. Supp.2d at 384 ("[T]he
Commission has broad discretion in determining whether aparticular difference or smilarity isminor.”).

The ITC'sfinding that cold and hot-rolled plate are separate like products is therefore affirmed.

C

DESPITE ERRORSIN ITSSUBSIDIARY DETERMINATIONS, THE COURT
AFFIRMSTHE COMMISSION'SFINDING OF NO MATERIAL INJURY.

To make an afirmaive injury determination, the ITC mus find that "an industry in the United
States. . . ismateridly injured . . . by reason of [the subject] imports.” 19 U.S.C. § 1673d(b)(1)
(antidumping); 19 U.S.C. § 1671d(b)(1) (countervailing duties). "Materid injury” is defined as*harm
which is not inconsequentia, immaterid, or unimportant.” 19 U.S.C. 8 1677(7)(A). In order to show
that materid injury was "by reason of" subject imports, the ITC must find a"causa -- not merely

tempora -- connection between the [subject imports] and the materid injury.” Gerald Metals, Inc. v.

United States, 132 F.3d 716, 720 (Fed. Cir. 1997). “[E]vidence of de minimis (e.g., minima or

tangential) causation of injury does not reach the causation level required under the statute.” 1d. at 722.

The guiddines established by Congress for andyzing the causa nexus between the subject
imports and the potential materid injury mandate consderation of at least three factors: (1) the volume
of imports, (2) the effect of imports of that merchandise on prices in the United States for like products,
and (3) theimpact of such merchandise on domestic producers of like products. 19 U.S.C. §

1677(7)(B)(i). Pursuant to 19 U.S.C. 8§ 1677(7)(B)(ii), the Commisson may aso “consder such other
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economic factors as are relevant to the determination.” No single factor is determinative, and the ITC
evauates dl relevant economic factors “within the context of the business cycle and conditions of
competition that are ditinctive to the affected industry.” 19 U.S.C. 8 1677(7)(C)(iii). Inevauating the
evidence, the “commissioners are free to attach different weight to the various statutory tests which they

are required to employ when evauating the presence or threat of injury.” U.S. Steel, 96 F.3d at 1362.

In the Find Determination, the I TC found that the domestic industry producing cold-rolled plate

was not materialy injured by reason of subject imports of cold-rolled plate, despite the fact that such
imports increased significantly, enjoyed a"dominant market share,” and had declining AUV's over the

period of investigation. Finad Determination at 23-24. Essentidly, the ITC found that the domestic

industry had not been injured by thisincrease in imports because (a) domestic producers did not
experience lost sales or incur adverse price effects due to the cold-rolled imports; (b) the small
magnitude of the subject imports were too small to have contributed to the declining hedlth of the
domestic industry producing stainless sted platein coils; and (c) the domestic industry did not consider

cold-rolled plate an important part of its busness. Seeid. at 23-25.

Faintiffs advance multiple arguments why the ITC'sinjury investigation is unsupported by
substantia record evidence or otherwise not in accordance with law. For the reasons stated below, the

court affirmsthe ITC's negative injury determination.
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The Commission's"” Volume" Analysis Wasin Accordance
With Law And Supported by Substantial Evidence.

The Commission Did Not Err in Relying on Alternative Table C-3.

19 U.S.C. 8 1677(7)(C)(i) directsthe ITC, in evauating whether subject imports have caused
materid injury to adomedtic indudtry, to “consder whether the volume of imports of the merchandise,
or any increase in that volume, either in absolute terms or relaive to production or consumption in the

United States, is Sgnificant.”

In the Find Determination, the ITC found the cumulated volume of subject cold-rolled plate

imports to be "sgnificant,” since subject imports had risen subgtantialy from 1995 to 1998 and

controlled a dominant share of the U.S. cold-rolled plate market. Find Determinationat 23 & n.143

(citing "Alternative Table C-3"). Despite thisfinding, however, the ITC did not find the volume of cold-
rolled imports to be a cause of materia injury to the domestic industry. The ITC found the domestic
industry’s production of cold-rolled plate over the period of investigation to be "very limited,” never
reaching more than asmall percentage of U.S. market share. 1d. The Commission dso identified
record evidence that "the indudtry itsdlf has characterized cold-rolled plate as atiny and unimportant
part of its business," and noted that "there is no indication that the domestic producers lost market share

to subject imports.” 1d.; Plantiffs Reply & 10.

Haintiffs first chalenge these findings by arguing that the ITC improperly based its andyss of
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the market share held by subject imports and the U.S. industry on a document, Alternative Table C-3,
that was not part of the record and never provided to their counsdl. According to Plaintiffs, although

Alternative Table C-3 was cited in footnote 143 of the Find Determination, no such document exigs in

the record filed with the court, nor was this document provided to Plaintiffs when the ITC released its
proprietary data under administrative protective order. Plaintiffs Memorandum at 16-17. Thus,
Paintiffs argue, by relying on Alternative Table C-3, the ITC both (a) relied on non-record evidence,
and (b) caused it substantid prejudice by relying on adocument upon which it was not alowed to

comment.

Asto the question of whether Alternative Table C-3 is part of the record, the answer is clear.
In relevant part, 19 U.S.C. § 1516a(b)(2)(A) (1994) provides that the record consists of "dl
information presented to or obtained by the . . . Commission during the course of the adminigrative
proceeding, including al governmenta memoranda pertaining to the case and the record of ex parte

meetings required to be kept by section 1677f(a)(3) of thistitle’ See also Beker Indus. Corp. v.

United States, 7 CIT 313, 315 (1984) ("The scope of the record for purposes of judicia review is
based upon information which was 'before the relevant decision-maker' and was presented and
considered 'at the time the decision was rendered.™) (quoting S.Rep. No. 96-249 at 247-48 (1979),
reprinted in 1979 U.S.C.C.A.N. at 633). Under this broad definition, Alternative Table C-3 is part of
therecord. Alternative Table C-3 was prepared by the Commission's staff shortly before the

commissioners vote on April 22, 1999, and, as evidenced by footnote 143 of the Find Determination,

was relied on by the plurdity of commissionersin support of ther findings. Based on these facts, which

T USCIT R. 71(a)(2) tracks the language of § 1516a(b)(2)(A) and requires filing of these
documents with the Clerk of the Court.
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are undisputed, Alternative Table C-3 clearly congtitutes "information presented to or obtained by the .

.. Commission during the course of the administrative proceeding.”® 19 U.S.C. § 1516a(b)(2)(A).

Did, however, the ITC's reliance on this document deprive Plaintiffs of due process? In ther
Reply, Plaintiffs argue that the last minute creation of Alternative Table C-3ignored 19 C.F.R. 8§
207.22 (1999), which required the ITC to provide the parties with copies of its prehearing and final
gaff reports. According to Plaintiffs, these reports "contain the relevant record evidence on which the
Commission intendsto rely," and are "relied upon by the parties to meaningfully frame issuesto the
Commisson.” Plantiffs Reply at 10. Thus, Plaintiffs assert, by representing the dataiin one way to the

partiesin Table C-3, and relying on Alternative Table C-3 for the Fina Determingtion, the ITC

"affirmatively mided and deprived the parties of the meaningful participation in the investigation

contemplated by the Commisson'sregulations.” 1d.

19 C.F.R. 8§ 207.22 (1999), entitled "[p]rehearing and fina staff reports,” provides:

(8) Prehearing staff report. The Director shall prepare and place in the record, prior to
the hearing, a prehearing staff report containing information concerning the subject
meatter of the investigation. A version of the staff report containing business proprietary
information shall be placed in the nonpublic record and made available to persons
authorized to receive business proprietary information under § 207.7, and a
nonbusiness proprietary version of the aff report shall be placed in the public record.

18 In their Reply, Plaintiffs argue that Alternative Table C-3 "was created at the eeventh hour
(after the record had closed).” Paintiffs Reply a 10. Plaintiffs, however, present no argument why the
"record had closed" before the commissioners had voted on this investigation, nor do they present any
reason why a document that was "presented to . . . the Commission during the course of the
adminigrative proceeding” should be excluded from the record Smply because of the lateness of its
presentation.
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(b) Find gaff report. After the hearing, the Director shdl revise the prehearing staff
report and submit to the Commission, prior to the Commisson's fina determination, a
fina verson of the saff report. The find staff report isintended to supplement and
correct the information contained in the prehearing staff report. A public verson of the
find staff report shal be made available to the public and a business proprietary verson
shall dso be made available to persons authorized to receive business proprietary
information under section 207.7.

It isagenerd rule that an agency must comply with its own regulations. Oy v. United States,

61 F.3d 866, 871 (Fed. Cir. 1995); see also Gulf State Tube Divison of Quanex Corp. v. United

States, 21 CIT 1013, 1039, 981 F. Supp. 630, 652 (1997) (recognizing that, since thereis no
Condtitutiond right to engage in trade, parties due process rights in antidumping investigetions are those
St out in gatute or in implementing regulaions). Nothing in the facts a bar, however, indicate thet the
ITC violated 19 C.F.R. § 207.22 by cregting Alternative Table C-3. Thisregulation obligatesthe ITC
to produce and provide the public with a public verson (and, when appropriate, a confidentia version)
of the prehearing and find gtaff reports. Nothing in this regulation, however, satesthat dl information
relied upon by the commissioners must be in the staff report,™® or that parties have aright to comment
upon every document developed by the Commission's aff prior to the fina determination. In fact, the

history of this provison makes clear that this regulation does not even entitle parties to see find saff

19 The Commission's own definition of what congtitutes the "record" indicates that there can
exig "governmenta memorandd’ that are not part of the "staff report.” See 19 C.F.R. 8§ 207.2(f)(2)
(1999) (defining the "record” as, inter dia, "saff reports, dl governmental memoranda pertaining to the
case, and the record of ex parte meetings'). See also Wells Mfg. Co. v. United States, 11 CIT 911,
921, 677 F. Supp. 1239, 1247 (1987) ("[T]he ITC may, and indeed must, consider al evidence
presented which comprises the record, whether or not incorporated in the staff report.”); accord
Cdabrian Corp. v. U.S. International Trade Comm'n, 16 CIT 342, 351, 794 F. Supp. 377, 386
(1992) (citing Wélls).
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reports before issuance of find determinations® Thus, because Plaintiffs have not aleged that the
Commission somehow erred in creating the final staff report or making it available to the public, the

court does not find any violation of § 207.22.

Even assuming that the ITC violated § 207.22, however, Plantiffs have not shown any
"prgjudice’ that could be cured by aremand. Since Plaintiffs essentidly alege that the ITC committed a
procedurd error in relying on a document which, though part of the record, was not included in the fina
gaff report, to obtain relief Plantiffs must show that they were substantialy prejudiced by this error.

See American Farm Linesv. Black Bal Freight Serv., 397 U.S. 532, 539 (1970) ("[I]t isdways

within the discretion of . . . an adminigtrative agency to relax or modify its procedurd rules adopted for
the orderly transaction of business before it when in a given case the ends of justice requireit. The
action of [an agency] in such acaseis not reviewable except upon a showing of substantia prgudice to

the complaining party.™) (quoting NLRB v. Monsanto Chemical Co., 205 F.2d 763, 764 (8th Cir.

1953)); United States v. Caceres, 440 U.S. 741 (1979) (failure of IRS agent to follow IRS electronic

20 This provision formerly provided that "[g] public version of the find staff report shal be made
available to the public after the Commission'sfina determination.” 19 C.F.R. § 207.21 (1994).
Although this regulation was subsequently amended to delete the language concerning submission of the
fina gtaff report "after the Commission's find determination,” the hitory of this amendment shows that it
was not meant to provide parties with aright to review or comment upon the staff report prior to
issuance of the find determination. See Notice of Interim Amendment to Rules of Practice and
Procedure, 60 Fed. Reg. 18, 20 (ITC Jan. 3, 1995) ("In furtherance of new section 207.29 [now 19
C.F.R. 8 207.30 (2000)], the Commission may adopt a practice of releasing staff reports on or before
the disclosure date established pursuant to that section in the event that one or more parties to an
investigation or review do not have access to business proprietary information subject to adminigtrative
protective order. Section 207.21(b) is therefore amended to delete the clause stating that the public
verson of the Commisson'sfind staff report will be released 'after the Commission's find
determination.” The Commission does not take the position, however, that such apracticeis required
by section 207.29. Nor does the Commission anticipate that it will necessarily release public copies of
daff reports on or before the disclosure date as a generd matter.”).
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recording regulation before recording conversation between taxpayer and agent did not require
suppression of tape recordings in prosecution of taxpayer); Oy, 61 F.3d at 875 (" Since the requirement
at issue is merely procedura, Kemiramust establish that it was prejudiced by Commerce's non-

compliance with this requirement.”); Belton Indus,, Inc. v. United States, 6 F.3d 756, 761 (Fed. Cir.

1993) (requiring showing of prgjudice from Commerce's non-compliance with countervailing duty

sunset provision).

In its Response, Defendant notes that the origind Table C-3 "inadvertently omitted
guestionnaire data collected on nonsubject imports” thus "misstat[ing] the market shares of both the
subject imports and the domestic like product.” Defendant [ITC's) Memorandum In Oppostion To
Paintiffs Motion For Judgment On The Agency Record ("Defendant's Response”) a 19. Defendant
a0 observes that the information used to derive Alternative Table C-3 came from two importer
questionnaire responses that had previoudy been made available to Plaintiffs attorneys and economigts.
Id. at 20. Paintiffs neither chalenge these observations, nor argue that Alternative Table C-3
manipulated the record evidence in an unrdiable way. In fact, Plaintiffs present no subgtantive clam
that reliance on Alternative Table C-3 was prgjudicid; they merely say they were "denied the ability to
address the record facts as viewed by the Commission, " without saying what that comment would be.

Plaintiffs Reply at 10.

Without more, the court is left to conclude that Alternative Table C-3 is amply the

Commission's attempt to repair incorrect record evidence (the origina Table C-3) using other record

evidence that had aready been provided to the parties. Such action cannot reasonably be said to
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"prgudicg” 2 Plaintiffs?? Cf. Wells, 11 CIT at 921, 677 F. Supp. at 1247 ("[T]he staff is not required
to present the data in the light most favorable to plaintiff. The gaff is concerned solely with presenting a
complete and accurate picture of the Sate of the domestic industry for a particular product or
products.”). Infact, and as Defendant correctly notes, had the ITC not revised Table C-3, Paintiffs
might have been able to seek aremand "on the grounds that the Commission's determination was

premised on erroneous facts." Defendant's Response at 20 n.22.

In short, Alternative Table C-3 is properly part of the record of this case, and the ITC's
reliance on this document did not deprive Plaintiffs of due process. The ITC'suse of Alternative Table

C-3 wastherefore neither in violation of law nor unsupported by substantia record evidence.

Plaintiffs Argument That the ITC's"Voume' Andyss Confused Hot and Cold-Rolled Plate Production
is Best Evaluated as Part of the Court's "Impact” and "Causation” Analyses Below.

Paintiffs next argue that the ITC, after deciding that cold-rolled plate is a separate like product,

21 Prgudice, for purposes of determining whether an error committed by the Customs Service
was "harmless," has been defined as "injury to an interest that the Satute, regulation, or rule in question
was designed to protect.” Intercargo Ins. Co. v. United States, 83 F.3d 391, 396 (Fed. Cir. 1996).

22 Particularly since, in the Find Determination, the ITC cited the figures contained in
Alternative Table C-3 as support for its finding that the risng volume and market share of subject
importswas "dgnificant.” Find Determination a 23. Thisfinding supports Plaintiffs pogtion, and
Paintiffs have not argued (and it is not obvious) that further consideration of Table C-3 could
undermine the Commission's stated reasons for discounting this finding (namely, the fact that the
domestic industry's production is "very limited,” the fact that the indusiry has characterized its sales as
"tiny and unimportant,” and the fact that "there is no indication that the domestic producers lost market
shareto subject imports,” id.).
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improperly examined the volume of cold-rolled importsin relation to dl domestic production of sainless
ded plate. See Paintiffs Memorandum at 17-19. According to Flantiffs, the ITC's Satement that "the
domestic industry's production of cold-rolled plate is very limited and that the industry itself has

characterized cold-rolled plate as atiny and unimportant part of its business,"®® Find Determination at

23, isinconsgtent with its statutory mandate to anayze the volume of subject merchandise and the
impact of those imports on the domestic industry identified (here, the cold-rolled plate industry). 1d. at

18 (citing 19 U.S.C. 8 1677(4)(A)). Assupport, Plaintiffs cite Alberta Pork Producers Mktg. Bd. v.

United States, 11 CIT 563, 669 F. Supp. 445 (1987), which held that it was inappropriate to combine
data for two separate products and indugtries to andyze injury to one industry adone. Plaintiffs

Memorandum at 18.

In essence, Plaintiffs argue that the I TC improperly examined the effect of the subject importsin
regard to the entire Sainless sted plate industry, instead of just the industry producing cold-rolled plate.
Thereis little subgtantive distinction, however, between this argument and Plaintiffs argument that the
ITC falled to properly andyze the impact of subject imports on the domestic cold-rolled plate

indugtry.®! Seeid. at 26-29. Although addressed to different sections of the Fina Determination, both

29 Commissioner Crawford did not join in this statement, but rather joined in only the factud,
numerica discusson of the volume of importsin this section. See Find Determinationat 23 n.144
("[Commissioner Crawford] does not rely on any analysis of trends in the market share of subject
imports or other factors in her determination of materid injury . . .. She makes her finding of the
sgnificance of volume in the context of the price effects and impact of the subject imports.”).

3 For example, Section I11.A. of Plaintiffs Reply, which chalenges the ITC's volume anayss,
quotes the same statement as that quoted in Section 11.C. of Plaintiffs Memorandum (challenging the
ITCs"impact" andysis) and Section I11.C. of its Reply (chalenging the ITC's gpplication of the
"product line" provison). Compare Flaintiffs Reply at 11 with Plaintiffs Reply at 14 and Plaintiffs
Memorandum at 27. Specificaly, al three sections quote the statement that
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arguments atack the rationale®? used by the ITC for determining that the "significant” volume of subject
imports did not adversely impact the domestic industry. Moreover, as Plaintiffs argument also attacks
the ITC'sfinding that cold-rolled plate production is an unimportant part of the domestic industry's
business, thisclam isdirectly relevant to the question, discussed below, of whether such "lack of
interet” is a sufficient basis for finding no materid injury. Accordingly, because Plaintiffs argument is
closdly related to these other questions, the court finds it gppropriate to evauate this argument as part

of its"impact” and "causation” analysesin Sections 111.C.3 and 11.C.4 below.

The Commission's" Price" Analysis|sUnsupported by Substantial Evidence.

In determining whether a domestic industry has been injured by reason of subject imports, 19

U.S.C. 8§ 1677(7)(B) directs the ITC to examine, inter dia, "the effect of imports of that merchandise

on pricesin the United States for domestic like products.” 19 U.S.C. § 1677(7)(C)(ii) elaborateson

Dueto the extremely small magnitude of subject imports of cold-rolled plate reltive to
domestic production of al certain gainless sed plate in coils, we do not find that
cumulated subject imports of cold-rolled plate, despite their large share of the cold-
rolled market and declining average unit vaues, are having an adverse impact on the
domestic industry.

Fina Determination at 25 (emphasis added).

32 Although phrased in dightly different terms, the ITC expressed essentialy the same findings
concerning "causation” in both the "volume" and "impact” sections of itsandyss. Compare Find
Determination at 23 (citing Hearing Tr. at 50-51 and 114, and Ex. 5 of Petitioners Post Hearing Brief
for the propogtion that "the indudtry itself has characterized cold-rolled plate as atiny and unimportant
part of its business") with Fina Determination a 24 (citing the same evidence for the statement that
"none of these domestic producers actively markets or promotes [cold-rolled plate]”). See also Find
Determination at 25 (referring to its earlier "volume" analysis and noting that "[&]s discussed above,
domestic cold-rolled production remained stable, abeit a avery low leve ... .").
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this requirement, stating that

In evauating the effect of imports of such merchandise on prices, the Commisson
shall consider whether--

(1) there has been dgnificant price undersdling by the imported merchandise as
compared with the price of domestic like products of the United States, and

(I the effect of imports of such merchandise otherwise depresses pricesto a
sgnificant degree or prevents price increases, which otherwise would have occurred, to
adggnificant degree. (emphass added).

In the Find Determination, the ITC stated that dthough it "did not collect price comparison data

on any cold-rolled plate products,” it had data on the AUVs of both domestic and subject import sales

of cold-rolled plate. Finad Determinationat 23. Examining this data, which reflects the average price

per ton for cold-rolled plate, the Commission found that "[t]he average unit vaue of cumulated subject
imports declined steadily over the period of investigation, beginning a a higher leve than that for the
domestic like product and faling below in 1997 and interim 1998." |d. at 23-24. The ITC aso noted
that "[t]he average unit value of domestic shipments declined irregularly between 1995 and 1997 and
was lower in interim 1998 than in interim 1997." 1d. a 23. Notwithstanding this evidence, however,
the ITC found no clear connection between the domestic price declines and the subject imports, snce
(&) "during much of the period, the domestic price decreased even though subject imports were priced
subgtantidly higher”; and (b) "petitioners did not alege that domestic producers of cold-rolled plate
experienced any lost sdles or incurred any adverse price effects due to the cold-rolled subject imports.”

Id. at 24,3

33 Commissioner Crawford concurred in finding that subject imports were not having significant
effects on domestic prices, dthough she did so by comparing the domestic prices that existed when the
imports were traded unfairly with what domestic prices would have been had the imports been traded
farly. See Find Determingtion at 24 n.150 and 18 n.108. Faintiffs do not chalenge Commissioner
Crawford's andyss.
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Paintiffs advance three arguments for why this determination is unsupported by substantial

evidence, each of which is discussed baow.

ThelITC Did Not Commit Lega Error by Failing to Collect or Use Specific Price Information

Plaintiffs firs argue that the ITC's andysisisin error, both legdly and factualy,®* because the
ITC failed to gather specific price comparison data for domestic and subject foreign cold-rolled plate
sdes. According to Plantiffs, "[tlhe Commisson'sfalure to collect and andyze pricing information
aone, given the statutory mandate [of 19 U.S.C. 8§ 1677(7)(C)(ii)] that the Commission examine the
effect of import prices on the U.S. industry, renders the Commission's find decision unsupported by
substantia record evidence of record and not in accordance with law." Plaintiffs Memorandum at 20.

As support, Plaintiffs cite Roquette Freres v. United States, which stated thet "[i]t isincumbent on the

ITC to acquire dl obtainable or accessible information from the affected industries on the economic

factors necessary for itsanalyss™ 1d. (quoting Roquette Freres, 7 CIT 88, 94, 583 F. Supp. 599, 604

(1984)).

As noted above, 19 U.S.C. § 1677(7)(C)(ii) provides that

34 Although the heading used in Plaintiffs Memorandum states only that they are chdlenging the
ITC's price findings on substantid evidence grounds, see Plaintiffs Memorandum a 19 (dating, as
Heading B.1., that "The Commission's Failure to Request Pricing Data on Cold-Rolled Plate
Renderslts Pricing Analysis Unsupported by Substantial Evidence of Record"), the substance
of ther briefs reveds both legd and factud arguments. See, e.q., id. a 20 ("The Commisson's fallure
to collect and andyze pricing information adone, given the Satutory mandate . . . rendersthe
Commission's final decision unsupported by substantia evidence of record and not in accordance with
law."). Accordingly, the court evauates both the legd and factud aspects of Plaintiffs claim.
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In evauating the effect of imports of such merchandise on prices, the Commission
shall consider whether--

(1) there has been dgnificant price undersdling by the imported merchandise as
compared with the price of domestic like products of the United States, and

(I the effect of imports of such merchandise otherwise depresses pricesto a
sgnificant degree or prevents price increases, which otherwise would have occurred, to
adggnificant degree. (emphass added).

Nothing in this statute states that the ITC must collect or use price comparison dataiin its
andyss. While such datawould presumably be collected by the ITC in the norma course, the statute
does not require such evidence. Rather, the satute is Ssmply slent asto what evidence the ITC must
congder in determining whether there has been "sgnificant price undersdlling by the imported
merchandise as compared with the price of domestic like products,” and whether "imports of such
merchandise otherwise depresses prices to a Sgnificant degree or prevents price increases” Giventhis
slence, the court does not find that the ITC committed lega error by failing to collect or use specific

priceinformation.®® See Czestochowav. United States, 19 CIT 758, 785, 890 F.Supp. 1053, 1075

(1995) ("[T]he statute does not require that the Commission assess the price-depressing effects of

importsin any particular manner."); lwatsu Electric Co., Ltd. v. United States, 15 CIT 44, 54, 758 F.

Supp. 1506, 1515 (1991) ("Difficulties with, or even impossibility of, direct price comparison do not

mandate a negative determination.”).

Similarly, the court does not find that the ITC'sfalureto collect or rely upon specific price data

3 The court finds no need to reach Defendant's claim that the I TC's use of non-price
comparison data was justified as a use of facts otherwise available under 19 U.S.C. § 1677&(a)
(1994). See U.S. Stedl, 96 F.3d at 1365-66 ("We need not decide [the issue of ‘whose fault it is that
the Commission collected the alegedly unrepresentative datal] because Hoogovens has failed to make
athreshold showing that the sample datarelied on by the Commission was, in fact, not
representative.”).
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per se renders its conclusions unsupported. Whether the ITC's findings on the subsidiary issue of price
effects is supported by substantial evidence depends on whether, in light of the record evidence asa
whole, "areasonable fact finder could have arrived at the agency's decison.” In re Gartside, 203 F.3d
1305, 1312 (Fed. Cir. 2000). Here, the ITC cited evidence of the AUV'sfor domestic and (subject)
imported cold-rolled plate, as well as evidence that "petitioners did not alege that domestic producers
of cold-rolled plate experienced any lost sales or incurred any adverse price effects due to the cold-

rolled subject imports,” as support for itsfindings. Find Determination at 24. Without reaching the

gpecifics of this evidence, which are addressed below, the court finds no reason why the ITC's rdiance
on such evidence alone would be unreasonable per se. Both AUV's and the domestic industry's own
satements concerning its economic condition are important evidence of whether a domestic industry
has been, or risks being, injured by subject imports. See U.S. Stedl, 96 F.3d at 1364, 1366-67
(holding that AUV's condtitute a reasonable means of measuring pricing trends, absent a showing that

declining AUV's are caused by factors besides faling prices); Suramerica de Aleaciones L aminadas,

C.A. v. United States, 44 F.3d 978, 984 (Fed. Cir. 1994) ("The industry best knows its own economic

interests. . .. Indeed an industry's failure to acknowledge an affirmative threat has direct
ggnificance”). Infact, in U.S. Stedl the Federd Circuit explicitly held that trendsin AUVscan bea
reasonable means of measuring changesin pricesin most instances. See U.S. Sted at 1364 ("[W]e do
not hold, as agenerd rule, that the Commission may not rely on AUV trends as indicative of
corresponding changesin price.”). Thereistherefore no bass for requiring the ITC to collect and

consider other evidence,* assuming the record evidence adready identified reasonably supportsits

% Thisis not to say that, had price comparison data been collected by the ITC or put on the
record by the parties, the ITC could have ignored such evidence. The substantial evidence standard
requires the ITC to consgder whether "the evidence supporting that decision is substantia, when viewed
in the light that the record in its entirety furnishes, including the body of evidence opposed to the
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conclusion.*” It isto thisinguiry that the court now turns.

b

The Commisson's Use of Average Unit Vaues to Make Specific
Price Comparisons Is Unsupported by Substantial Evidence.

Faintiffs next challenge the Commisson's use of AUVsinits price determination. According
to Plaintiffs, record evidence shows that "[p]rices of sainless sted plate products vary significantly
depending on the grade, dimensions and finishes of the plate involved.” Faintiffs Memorandum a 22.
Such evidence, Plaintiffs argue, " coupled with evidence submitted by the Belgian producer that the type
of cold-rolled plate that it manufactured was different from that made by the U.S. mills," establishes that

the imported and domestic cold-rolled plate were not the same products -- afact which "rebut[s] any

[agency's] view." Universal Camera Corp. v. NLRB, 340 U.S. 474, 488 (1951); accord Gerdd
Metds, 132 F.3d a 720 (ITC determination). Rather, the court smply holds that the albsence of such
evidence does not per se render the ITC's findings on this subsidiary issue unsupported by substantia
evidence.

37 This finding is not incompatible with idea that the "[i]t isincumbent on the ITC to acquire al
obtainable or accessible information from the affected industries on the economic factors necessary for
itsandyss” Roquette Freres, 7 CIT at 94, 583 F. Supp. a 604. While this statement sets forth the
gandard that must generdly guide the Commission in making itsinjury determinations, particularly when
it purports to rely on facts otherwise available, see 19 U.S.C. § 1677m(d) (1994), the court does not
read this statement as requiring aleve of diligence beyond that required by statute or the substantia
evidencetest. See Atlantic Sugar, Ltd. v. United States, 744 F.2d 1556, 1561 (Fed. Cir. 1994)
("While it may be true that the ITC gaff might have been more aggressive in pursuing plant-by-plant
data. .., weaenot herereviewing the ITC'sdiligence. . .. Rather, Atlantic Sugar's concerns go to
the question of the evidence on the record for the injury determination, as discussed below. If that
evidenceisinsubgantiad, then the reviewing court must either reverse the ITC's determination or remand
the case for further fact-finding."); Kenda Rubber Indus. Co., Ltd. v. United States, 10 CIT 120, 124-
26, 630 F. Supp. 354, 357-58 (1986) (finding, in regard to a claim that the I TC improperly found
injury to the separate tire and tube industries on the basis of aggregated data, that "[&]lthough idedlly an
investigation would include such [segregated] deta," there was sufficient record evidence "from which a
reasonable mind might draw the conclusion that the Commission drew.").
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presumption that AUV's could be used as a proxy for price” 1d. at 22-23.

InU.S. Stedl, the Federd Circuit evauated asimilar claim, addressing whether the cold-rolled
ged industry comprised so many different products as to make it impossible for trendsin AUVsto
accurately reflect pricing trends. See U.S. Steel, 96 F.3d at 1366. In resolving this question, the court

Sated:

[T]he burden here is on Hoogovens to show, by hard evidence, that in this case fdling
AUVs are not representative of falling prices, but rather are due to some other factor,
such as aredigtribution in domestic consumption. Hoogovens generd allegations that
the breadth of products encompassed within the cold-rolled universe precludes reliance
on AUVs are not sufficient to meet this burden. We therefore decline to reverse
Commissioner Newquigt's determination on this ground.

Id. at 1366-67.

Thisexplanation is equaly gpplicable here, insofar asthe ITC reied on AUVs as evidence of
generd pricetrends. Plaintiffs present no evidence that the declining pricesidentified by the ITC were
caused by shiftsin demand from expensive to inexpensive products, or some other non-price factor, as
opposed to generd changesin prices for domestic and subject cold-rolled plate imports. Seeid. at
1364 (noting that "the Commission'simplicit ‘congtant product distribution’ presumption is wholly
gopropriate in mogt ingtances."). Rather, Plaintiffs essentidly argue that the ITC falled to compare
"gpplesto gpples’ becauseit did not ensure that such factors as the grade, finish, and dimensions of the
imported and domestic cold-rolled plate sdes were the same before comparing AUVs. While ensuring
smilarity among such factors would certainly have dlowed for more precise, product-specific
comparisons, U.S. Steel makes clear that the averaging of pricesimplicit in the calculation of AUVs

does not render AUV comparisons unreliable as an indication of genera pricetrends. Seeid. at 1364
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("[W]e do not hold, as agenerd rule, that the Commission may not rely on AUV trends asindicative of
corresponding changesin price."). Thus, it was not error for the ITC to use this data as evidence of

generd price trends.

However, substantial evidence does not support the ITC's use of this data as specific evidence
of price undersdling. U.S. Steel established that AUVs may be ardiable indicators of genera price
trends, provided the "product mix" comprisng an AUV does not significantly change over time. Here,
the ITC went beyond usng AUVs as generd indicators of price trends, and essentidly used the AUVs

for specific price comparison purposes. See Finad Determination at 23-24 and n.149 (finding thet the

AUV for cumulated subject imports "[began] at a higher level than that for the domestic like product”
and then "[fell] below in 1997 and interim 1998" ). The Commission then based itsfinding in part on

this comparison, ating that "[t]hereis no clear connection . . . Since, during much of the period, the

domestic price decreased even though the subject imports were priced substantialy higher." 1d. at 24

(emphasis added). That, the Commission could not do.

The AUVsused by the ITC smply reflected per short ton average prices and, as such, would
only have been reliable for direct comparison purposesif the product mix between expensive and
inexpengve products (based on such price factors as size, grade, or finish) was smilar for both

domestic and subject import sles® The limited record evidence concerning cold-rolled prices,

38 See U.S. Stedl, 96 F.3d at 1363-64 ("Average vaues speak only to the attributes of the
composte figuresin the aggregate. They say nothing about the compaosite figures individualy.™). To
specificadly demongrate price undersdlling, or to make a stronger showing of price suppression, the
ITC would need to rely on evidence besdes AUVs. Cf. lwatsu Electric, 15 CIT at 55, 758 F. Supp.
at 1515 (noting testimony from an importer "that prices had been driven down," aswell as "severd
published reports by independent industry analysts indicating that prices declined during the period,” as
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however, shows that this was not the case, since the principle Belgian producer of cold-rolled plate
exported awider, more expensive, product than that produced domestically. See Posthearing Brief of
ALZ, N.V. and Trefilarbed Inc. of 03/29/99 & 6-7 ("The U.S. mills were offering lower pricesfor their
narrower products than ALZ was for its wider product.").*® Moreover, the smal amount of domestic
production during the period examined aso indicates that AUV s for domestic production were strongly
influenced by the particular grade or Size characterigtics of only afew orders, and did not reflect a

broad average. See Petitioners Posthearing Brief of 03/29/99 at 6-7 (noting, inter dia, that Allegheny

produced only [confidentid amount] of cold-rolled plate in 1997 in response to two orders, and that

J& L produced only [confidentid amount] in 1997 and [confidentid amount] in interim 1998).

Thus, because the product mixes of the domestic and foreign merchandise differed, the fact that
for much of the period reviewed the AUV s for subject imports were higher than those for domestic
cold-rolled plate, without more, says little about whether there was significant price competition
between smilarly stuated cold-rolled products. It was therefore error for the ITC to have relied on
comparisons of AUV data as evidence that subject cold-rolled imports were not causing adverse price

effects.

additional data supporting the ITC's price depresson finding).

% See also Views of the [ITC], Rec. Doc. 266, a 19 (noting that [a significant portion] of the
Belgian producer ALZ's exports to the United States in 1997 were greater in width than the cold-rolled
product made domesticaly).
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The Commission's Finding That Subject Imports Had No
Adverse Price Effects Is Unsupported by Substantial Evidence.

Faintiffs last chalenge the ITC's price determination by arguing that the ultimate conclusion it
drew from the AUV evidence, that subject imports did not adversely affect domestic cold-rolled plate
prices, is unsupported by the record. See Plaintiffs Memorandum a 23. According to Plaintiffs, "[i]tis
difficult to imagine how the Commission can conclude thet there is no evidence of price depression
when the prices of both the imported and domestic products declined significantly, or to determine that
imports were not the cause of that price depression when the subject imports were priced lower than
the U.S. product for the most recent periods in which the price declines were observed.” 1d. at 24.
Paintiffs dso argue thet the ITC's concluson isinconsstent with its findings, based on smilar data,

concerning hot-rolled plate in the same investigation. Seeid. at 25-26.

In the Find Determinationthe ITC did "not find that subject imports depressed or suppressed

the prices of the domestic like product,” nor did it "find ssgnificant undersdlling by subject cold-rolled

imports” Find Determinationat 24. The ITC provided two reasons for these findings, the first being
that there was "no clear connection between the subject imports and the domestic price declines, since,
during much of the period, the domestic price decreased even though subject imports were priced

subgantialy higher” 1d.

As discussed above, the price comparison underlying thisfirst conclusion isflawed, snceit is
based on a comparison of AUV's, and not specific prices. Even if the AUV data could have been

properly compared, however, the general conclusion the ITC drew from this datais also unsupported.
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While the fact that "during much of the period, the domestic price decreased even though subject
imports were priced subgtantidly higher" might sufficiently answer the question of whether there was
"ggnificant price undersaling,” there is no reason why declining, though higher, prices for subject
imports could not have depressed prices or prevented price increases for purposes of 19 U.S.C. 8§
1677(7)(C)(ii). Presumably, declining prices for subject imports would have such adverse effects, as
domestic producers attempt to match faling import prices, and the fact that "domestic price[g|
decreased even though subject imports were priced substantiadly higher," without more, does not show
otherwise. Thus, besides relying upon ingppropriate evidence for price comparison purposes, the
ITCsandyssaso falsto adequately explain why this data was not evidence of downward price

pressure.*

Given these problems, the court turns to the ITC's second reason for finding no adverse price
effects. the fact that "petitioners did not alege that domestic producers of cold-rolled plate experienced
any lost sdles or incurred any adverse price effects due to the cold-rolled subject imports.” Find
Determination at 24. As Defendant correctly observes, what a party says, or does not say, concerning
its economic condition can be important evidence of injury or lack thereof. See Suramerica, 44 F.3d at
984 (dating, in regard to an I TC threat determination, that "[t]he industry best knows its own economic
interests and, therefore, its views can be consdered an economic factor. Indeed an industry's failure to
acknowledge an affirmative threat has direct Sgnificance."). This court has aso recognized, however,

that anecdotd evidence of price suppression, by itsdf, may not dways be highly probative. See, eq.,

40 Because the court agrees with this aspect of Plaintiffs argument, it need not address Plaintiffs
clam that the Commission's concluson isinconsstent with its findings, based on amilar data,
concerning hot-rolled plate. See Plaintiffs Memorandum at 25-26.
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Iwatsy, 15 CIT at 53 n.15, 758 F. Supp. at 1514 n.15 ("Both commissioners and the court have not
aways been satisfied that anecdotal lost sales dataiis highly probative [of price suppression], but neither

has it been rgected outright, particularly if it is used corroboratively."); Lone Star Stedl Co. v. United

States, 10 CIT 731, 733, 650 F. Supp. 183, 186 (1986) ("Anecdotal evidence of lost sales and

revenue rardly adds digtinct informetion . . . .").

Agang this backdrop, Plaintiffs failure to alege any lost sales or adverse price effects does not
condtitute substantia evidence supporting the ITC's price determination. As noted earlier, the
Commisson's AUV and volume data show that prices for both domestic and subject foreign cold-
rolled plate fell generdly from 1995 to 1998, at the same time subject imports significantly increased
their market penetration. Such figures suggest that increasing, low-priced subject imports exerted
downward price pressure on domestic prices, and it is unreasonable to say that the lack of

corroborating evidence, by itsdf, indicates otherwise. See USX Corp. v. United States, 11 CIT 82,

86, 655 F. Supp. 487, 491 (1987) (holding ITC's sole reliance on the absence of confirmed dlegations
of lost sales unsupported by substantia evidence). Certainly, inclusion of anecdota evidence would
have strengthened Plaintiffs clam of price suppression, and the lack of such evidence leaves open the
possibility of other causes for the decline in both domestic and subject import prices. The Find
Determination, however, does not provide any dternative explanation for the price declines, leaving
Paintiffs falure to alege lost sales or adverse price effects as the only reason for finding no price
suppression or undersdlling. In view of the record as awhole, the court cannot find this evidence

subgtantid. See Universd Camera, 340 U.S. at 488 ("The subgtantidity of evidence must take into
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account whatever in the record fairly detracts from its weight.").*

In evauating the ultimate question of whether the evidence relied on by the ITC sufficiently
supportsits injury determination, therefore, the court will not give weight to this portion of the

Commisson'sfindings

41 Defendant's Response cites the evidence noted in footnote 151 of the Find Determindion as
evidence that domestic producers of cold-rolled plate do not set their prices to compete with imports of
subject, or even non-subject, cold-rolled plate. See Defendant's Response at 25. Had the
Commission stated as much in the Find Determination, and if the evidence in footnote 151 supported
such afinding, thiswould likely condtitute sufficient evidence that the faling domestic prices were not
related to faling subject import prices. Footnote 151, however, does not go that far. Rather, it Smply
notes that " Petitioners main argument about subject cold-rolled imports at the Commission hearing was
the claim that such imports are sold to fill ordersfor [hot-rolled] plate by foreign producersthat are
unable to achieve normd [hot-rolled] tolerances," and states that "[t]he Belgian producer responsible
for the vast mgority of subject cold-rolled imports refuted this claim in its posthearing brief, noting that
customers specificaly request a cold-rolled product.” Find Determinationat 24 n.151.

Nothing in the explanation, nor for that matter in the supporting evidence cited in footnote 151,
shows that domestic and subject imported cold-rolled plate do not compete based on price. Whilethis
explanation shows Plaintiffs belief that subject imports of cold-rolled plate are interchangegble with
domestic hot-rolled plate, the evidence cited in footnote 151 shows that Plaintiffs advanced this point as
support for their "like product” argument, and not with regard to its pricing policies. The court therefor
reads footnote 151 as smply an explanation that petitioners main argument before the agency
concerned whether hot and cold-rolled plate were like products. Had the ITC intended to draw from
this evidence a satement concerning petitioners pricing of cold-rolled plate, it could and should have
sad so. Failing such adiscernable explanation, however, the court declinesto let Defendant's counsel
read into the Find Determination a rationae not advanced by the commissonersthemsdves. See
Burlington Truck Lines, Inc. v. United States, 371 U.S. 156, 168-69 (1962) (" The courts may not
accept . . . counsdl's post hoc rationdizations for agency action; . . . an agency's discretionary order
[must] be upheld, if at dl, on the same basis articulated in the order by the agency itsdlf.”).
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The Commission Erred in Applying the " Product Line Provision.”

Paintiffs last chalenge concernsthe ITC's andyss of the impact of subject imports on the
hedlth of the domestic industry. As noted above, 19 U.S.C. § 1677(7)(B)(i) mandates that, in addition
to examining the volume of subject imports and their price effectsin its materid injury anayss, the ITC
isto examine "the impact of [subject] imports.. . . on domestic producers of domestic like products. . .
in the context of production operations within the United States.” 19 U.S.C. 8§ 1677(7)(C)(iii)

elaborates on this requirement, stating that

In examining the impact required to be considered under subparagraph (B)(i)(111), the
Commission shdl evauate dl relevant economic factors which have a bearing on the
date of the industry in the United States, including, but not limited to--

() actud and potentia declinein output, sdles, market share, profits, productivity,
return on investments, and utilization of capacity,

(I1) factors affecting domestic prices,

(111) actud and potentid negative effects on cash flow, inventories, employment, wages,
growth, ability to raise capita, and investment,

(IV) actud and potentid negetive effects on the existing devel opment and production
efforts of the domestic industry, including efforts to develop a derivative or more
advanced verson of the domestic like product, and

(V) in aproceeding under part 11 of this subtitle, the magnitude of the margin of

dumping.

The Commission shdl evauate dl rdevant economic factors described in this dlause
within the context of the business cycle and conditions of competition that are distinctive to the affected indus

In the Find Determination, the ITC found that, while it was able to obtain some of this data for

the domestic cold-rolled plate industry, the domestic industry was unable to provide segregated trade

and financid datafor cold-rolled plate. Fina Determingtionat 25. Accordingly, the ITC relied upon
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the "product line provision,” 19 U.S.C. § 1677(4)(D), and "assesy ed] the effect of the cumulated
subject imports on the production of the narrowest group of products that includes cold-rolled plate for
which the necessary information could be provided -- in this case, dl stainless sted coiled plate” 1d.
Thus examining data for dl domestic stainless sted plate production, the ITC noted that "the domestic
industry experienced declining financid performance and capita investment throughout the period as
well as declines in employment and capacity at the end of the period.” 1d. Despite this adverse
evidence, however, the ITC found that the smal magnitude of subject cold-rolled plate imports could

not have caused such injury to the domestic stainless stedl industry as awhole, stating that

Due to the extremely small magnitude of subject imports of cold-rolled plate reletive to
domedtic production of al certain stainless ded plate in coils, we do not find that
cumulated subject imports of cold-rolled plate, despite their large share of the cold-
rolled market and declining average unit vaues, are having an adverse impact on the
domedtic indudtry. Inlight of the limited commercid interchangeshility between subject
cold-rolled imports and domestic [hot-rolled] plate, which represents the vast mgjority
of domestic production of certain stainless sted plate in coils, we find that subject cold-
rolled imports are too small in magnitude to have contributed to the observed declines
in the profitability, employment or capacity of the domestic industry producing certain
danless ded platein coils. Accordingly, we determine that the domestic industry
producing cold-rolled stainless sted plate in coils is not materidly injured by reason of
cumulated subject imports of cold-rolled plate from Belgium and Canada.

1d. (emphasis added).

Maintiffs challenge this gpplication of § 1677(4)(D) by arguing that the ITC improperly
examined whether subject imports of cold-rolled plate were responsible for the poor performance of
the stainless sted as awhale, thus "mixing gpples and oranges' and necessitating a negative injury
determination. See Plaintiffs Memorandum at 26-29. The court agrees.

The statute at issue, 19 U.S.C. 8 1677(4)(D), provides that
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The effect of dumped imports or imports of merchandise benefiting from a
countervailable subsidy shal be assessed in relation to the United States production of a
domedtic like product if available data permit the separate identification of production in
terms of such criteria as the production process or the producer's profits. If the
domestic production of the domestic like product has no separate identity in terms of
such criteria, then the effect of the dumped imports or imports of merchandise benefiting
from a countervailable subsidy shall be assessed by the examination of the production

of the narrowest group or range of products, which includes a domestic like product,
for which the necessary information can be provided. (emphasis added).

This provison makes clear that, when available data permits, the effect of unfairly traded
importsisto be assessed in relation to only the U.S. production of the like product defined by the
Commission, rather than the production of al products made by the domestic industry producing the
like product.*? The statute also makes clear that, when such segregated datais not available, the effect
of the unfairly-traded imports shall be assessed by an examination of economic factors relating to a
more aggregate level of production ("product line" data). What is not clear, however, is how product
line dataisto be employed. While 8 1677(4)(D) states that the Commission shall assess the effect of

unfairly-traded imports only 'in rdlation to . . . production of a domestic like product if available deta

permit[g]," neither the language nor the legidative higtory of this Satute specify the Sandard against
which the ITC isto assess the impact of unfairly-traded imports if forced to rely on product line data.

(i.e., whether the broader dataisto be used gtrictly asaproxy). Rather, and in contrast to the Stuation

“2 See, eq., S. Rep. No. 96-249 at 83-84 (1979), reprinted in 1979 U.S.C.C.A.N. at 469-70
("In examining the impact of imports on the domestic producers comprising the domestic industry, the
I TC should examine the relevant economic factors (such as profits, productivity, employment, cash
flow, capacity utilization, etc.), as they relate to the production of only the like product, if available data
permits a reasonably separate consideration of the factors with respect to production of only the like
product.”) (emphasis added); General Motors Corp. v. United States, 17 CIT 697, 701-02, 827 F.
Supp. 774, 780 (1993) (citing 19 U.S.C. § 1677(4)(D) and stating that "[i]n this case, the like product
consgts of minivans; lost sales of other vehicles are not to be consdered.”).
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where segregated data is available, the satute smply gives the generd charge that “the effect of the

[unfairly-traded] merchandise . . . shal be assessed by the examination” of product line data.

Notwithstanding this ambiguity, the ITC's interpretation and gpplication of 8§ 1677(4)(D) in this
case was unreasonable®*® The ITC, under the guise of using aggregate product line data, changed its
basic inquiry from assessing the impact of subject cold-rolled plate imports on domestic production of
cold-rolled plate to ng the impact of such imports on domestic production of dl stainless sted
plate. In doing S0, the ITC madeit far more difficult to find materid injury, snce subject cold-rolled
imports would necessarily have less impact on stainless sted production as awhole than they would on
only production of cold-rolled plate. Moreover, comparing subject cold-rolled importsto tota stainless
ged production turned the ITC's "like product” determination on its head, by essentialy ignoring its

decison that cold and hot-rolled plate, and the industries producing these products, are distinct.

Nothing in the last sentence of § 1677(4)(D) reasonably alows such dragtic changes. Onits
face, this provison amply provides that the ITC shal examine aggregate (“product line") data when
segregated datais not available; it does not indicate that the unavailability of segregated data should
makeit less likely that subject imports are adversely impacting the domestic industry defined by the

ITC, or that the unavailability of such data should eviscerate its finding of two domestic industries.

43 Because the court finds the statute ambiguous, the court must determine whether the
Commission's actions were based on a permissible (i.e,, reasonable) construction of the statute. See
Chevron, U.SA., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 843 (1984) ("[I]f
the statute is Slent or ambiguous with respect to the specific issue, the question for the court is whether
the agency's answer is based on a permissible congtruction of the satute.”).
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Thus, because the ITC's use of product line data pursuant to § 1677(4)(D) made it harder for
the domestic cold-rolled plate industry to establish materid injury, the court finds neither the ITC's
interpretation of this provison, nor its gpplication of product line data, reasonable. While it may be true
that subject cold-rolled plate imports did not negatively impact domestic cold-rolled plate production,
the ITC's finding that "subject cold-rolled imports are too smal in magnitude to have contributed to the
observed declines.. . . of the domestic industry producing certain stainless sted platein coils' -- by
essentialy comparing “applesto oranges,” rather than "gpples to apples’ -- does not reasonably
support this conclusion.** The court therefor will not consider this finding in determining whether the
Commisson'sfinding of no materid injury is adequately supported by the record asawhole. Itisto

this last question that the court now turn.

44 During ora argument, Defendant's counsdl argued that the | TC only made this comparison to
determine what weight, if any, should be accorded the data. If this was the extent of the Commission's
evauation, such action would not be in error. Asthe ITC was forced to rely on financia and other
information covering dl stainless stedl production, it was only gppropriate that it question the propriety
of using such datato measure the impact of subject imports on domestic cold-rolled plate production.
Cf. Goss Graphics Sys., Inc. v. United States, 33 F. Supp.2d 1082, 1099 (1998), aff'd 216 F.3d
1357 (Fed. Cir. 2000) ("The Commission has the discretion to assess the probative nature of the
evidence obtained in itsinvedtigation . . . . ").

A review of the Find Determination, however, shows no such limitation. Not only isthere no
indication, either explicit or implied, that the ITC's analyss rdates only to the probative weight that
should be given such product line data, but the language used by the ITC makes clear that itsimpact
analysis was based upon the state of the ainless sed plate industry asawhole. See, e.q., Find
Determination at 25 ("Accordingly, we determine that the industry producing cold-rolled sainless stedl
platein cails is not materidly injured by reason of cumulated subject imports of cold-rolled plate from
Belgium and Canada") (emphasis added). Thus, while the court finds no fault in counsd's argument
that the Commission may evauate the probative weight of product line data, it declinesto find that isdl
the ITC did here. See Burlington Truck Lines, 371 U.S. at 169 ("[A]n agency's discretionary order
[must] be upheld, if at dl, on the same basis articulated in the order by the agency itsdlf.”).
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The Domestic Industry's Lack of Interest in the Cold-Rolled Plate M arket
I's Substantial Evidence Supporting the ITC'sFinding of No Material Injury.

Having established that the ITC erred in making various subsidiary findings, the court's last, and
ultimate, query iswhether any or dl of these errors make the ITC's ultimate conclusion "unsupported by
substantial evidence on the record, or otherwise not in accordance with law.” 19 U.S.C. 8§
1516a(b)(1)(B)(i). To make this determination, the court must disregard those subsidiary findings that
are unsupported or otherwise unlawful, and determine whether the remaining evidence rdlied on by the
ITC issuch that "it would have been possible for areasonable jury to reach the [Commission's|

conclusion.” Allentown Mack Sales and Service, Inc. v. NLRB, 522 U.S. 359, 366-67 (1998); see

adso U.S. Sted, 96 F.3d at 1364-65 ("Even if the Commissioners subsidiary price-suppression finding
was not supported by substantia evidence, however, we find that the other evidence relied on by [the
commissioners], taken as awhole, was sufficient to support their ultimate concluson.”). Upon close
review of thisremaining evidence, and in light of the evidence of record which detracts from its

subgtantiaity, the court finds sufficient support for the Commisson's negative injury determination.

The Find Determination revedl s essentidly three bases for the ITC'sfinding that, despite rising

volume and decreasing AUV's, subject cold-rolled imports did not cause materid injury to the domestic
cold-rolled plate industry: (1) subject imports did not exert price pressure on domestic prices and,
thereby, decrease domestic revenues, (2) subject imports of cold-rolled plate were too smal in
magnitude to account for the observed declines in profitability, employment and capacity of the

domestic stainless sted industry as awhole; and (3) the domestic industry did not consider cold-rolled
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plate an important part of its business. For the reasons stated above, the court notes that grounds one
and two do not reasonably support the ITC's concluson. The question thus becomes whether the

ITC'slast gated ground, lack of interest, is sufficient by itsdf.

The ITC made three statements concerning the domestic industry's interest in slling cold-rolled
plate: (a) asatement in its "volume" anadyssthat "the domestic industry's production of cold-rolled
plate is very limited and that the industry itself has characterized cold-rolled plate as atiny and
unimportant part of its busness'; (b) astatement in its"impact” analyss that "none of these domestic
producers actively markets or promotes the product”; and (c) a satement inits "impact” andyss that
"high level marketing personnel from the domestic industry were unaware in some ingtances thet their

companies could or did produce a cold-rolled product.” Find Determination at 23-25. In support of

these statements, the ITC cited the following evidence:

. Statements by three domestic producers during the Commission's hearing on March 23,
1999, that they do not see any real market for cold-rolled plate.®® Seeid. at 23 n.145
and 24 n.153 (citing Hearing Tr. a 50-51);

. A statement by an economic consultant for the domestic indudtry at the hearing that any
domestic production of cold-rolled plate is"accidentd.” Seeid. at 23 n.145 and 24
n.153 (citing Hearing Tr. at 114);

. A letter from domestic producer J& L Specidty Sted, Inc. ligting its cold-rolled plate

45 See Hearing Tr. at 50 (statement of Robert W. Rutherford, Senior Vice President-
Commercid, Allegheny Ludlum Corp., that Allegheny has "the capakility of making cold-rolled coiled
plate, but there just isn't market for it, aswe seeit.") (Satement by Leonard Arnold, Sdes Manager,
North American Stainless, that dthough "North American Stainless has the capability of producing
cold-rolled plate," "[t]he market for this product is dmost inggnificant, and furthermore, our capability
and thicknessisrather limited") and 51 (statement by David Pudelsky, Vice-President-Commercid,
J& L Speciaty Stedl, Inc., that "J& L does have the ability to make a cold-rolled plate product, but
there really has not been a market for that, and that is why we have not produced cold-rolled plate.”).
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sdesfor 1995-98 and noting that "[b]ecause of the small quantity of shipments, and no
inventory programson J&L's part, it should be assumed that shipments equaled
production and no beginning/ending inventory existed." Seeid. at 23 n.145 and 24
n.153 (citing Petitioners Posthearing Brief, Ex. 5);

. A gatement by David Puddsky, Vice-Presdent-Commercid of J&L, indicating that he
was not sure whether J& L produces cold-rolled plate in response to cold-rolled
orders. Seeid. at 25 n.154 (citing, inter dia, Hearing Tr. a 120-21 and comparing
Mr. Puddsky's statement to the later admission that, after research, Allegheny and J& L
discovered that they had produced cold-rolled plate during the period of investigation);
and

. A statement by Leonard Arnold, Sales Manager for North American Stainless,
concerning North American's production of cold-rolled plate that was later admitted to
be inaccurate. Seeid. a 25 n.154 (comparing Mr. Arnold's statement that North
American produced cold-rolled plate to petitioners subsequent admission in thelr
Posthearing Brief that North American did not produce this product).

The statements by Robert Rutherford that Allegheny Ludium has "the capakility of making cold-
rolled coiled plate, but there just isn't market for it, aswe seeit," the statement by Leonard Arnold of
North American Stainless thet "[t]he market for [cold-rolled plate] is dmogt indgnificant,” and the
gtatement by David Pudelsky that "J& L does have the ability to make a cold-rolled plate product, but

there really has not been a market for that, and that is why we have not produced cold-rolled plate,” as

well asthe other evidence cited in the Fina Determination, show that the main domestic producers (or

potentia producers) of cold-rolled plate had little interest in sdlling this product. Such evidence
provides abass for the Commission's conclusion that subject imports did not cause materia injury to
the domestic cold-rolled plate industry, since it indicates that domestic cold-rolled plate production
would have remained minima even if increasing subject imports had exerted negative price pressures on
domedtic cold-rolled plate prices. This evidence strongly suggests that any injury to domestic cold-

rolled plate production was caused not by increasing subject imports, but by the industry's perception
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that the small market for cold-rolled plate was not worth pursuing.

Is the evidence, however, sufficient to support the Commission's ultimate concluson? Record
evidence detracting from the substantidity of the above includes, most sgnificantly, the fact that over the
period of investigation (1) subject imports increased sgnificantly; (2) both domestic and subject import
cold-rolled prices declined; (3) domestic production remained minimal; and, to alesser degree, (4) the
entire sainless sed plate industry experienced declining financid performance, capitd investment,

employment and capecity. See Find Determination at 23-25. This evidence does not render the

Commission's conclusion unreasonable. Without more, such evidence smply indicates that subject
imports might be causing injury to the domestic cold-rolled plate production; it neither establishes injury
to cold-rolled plate production, nor doesit demonstrate any link between subject imports and such
production. In contrast, the domestic industry's own statements concerning cold-rolled production
specificdly, by reflecting its views of why domestic production remained minima, were perhaps the
most probative causation evidence before the Commission. See Suramerica, 44 F.3d at 984 ("The
industry best knows its own economic interests and, therefore, its views can be considered an
economic factor. Indeed an industry's failure to acknowledge an affirmative threat has direct

sgnificance™); cf. Oregon Sted Mills Inc. v. United States, 862 F.2d 1541, 1543-46 (Fed. Cir. 1988)

(lack of industry support a sufficient basis for revoking antidumping order). Accordingly, the court finds
that areasonable trier of fact could view this evidence as sufficient, by itsdf, to support afinding that

subject imports were not materidly injuring the domestic cold-rolled plate industry.

In their Memorandum, Plaintiffs chalenge the ITC's treetment of this evidence by arguing that it

improperly combined data for two separate products and industries in analyzing injury to only the cold-
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rolled plate industry, in violation of 19 U.S.C. § 1677(4)(D). See Plaintiffs Memorandum at 18-19.
The ITC's gatements that "the domestic industry's production of cold-rolled plateis very limited" and
"the industry itself has characterized cold-rolled plate as atiny and unimportant part of its business,”

Find Determination at 23, do imply that the ITC based itsinjury determination on the limited Sze of

cold-rolled plate production relative to dl domestic Sainless stedl plate production. Had the
Commission drawn such a comparison for purposes of showing no injury to the domestic stainless sted
industry as awhale, the ITC would be engaging in the kind of ingppropriate "apples to oranges’

comparison discussed in section 111.C.3. above.

The evidence cited in support of these satements, however, aswel asthe evidence cited in

footnotes 153 and 154 of the Find Determination, reveals no Smilar error. The evidence cited in the

footnotes, discussed above, concerns only domestic interest in, and knowledge of, cold-rolled plate
production. See, e.q., Hearing Tr. a 50 (statement of Robert W. Rutherford, Senior Vice President-
Commercid, Allegheny Ludlum Corp., that Allegheny has "the capakiility of making cold-rolled coiled
plate, but there just isn't market for it, aswe seeit."). It neither shows an inappropriate mixing of
evidence concerning hot and cold-rolled plate production,*’ nor does it show that the ITC

inappropriately compared cold and hot-rolled production to illustrate the relative unimportance of the

4 Plaintiffs specificaly chalenge the ITC's statement that "the domestic industry's production of
cold-rolled plate is very limited and that the industry itsdlf has characterized cold-rolled plate as atiny
and unimportant part of its busness.” Find Determinationat 23.

47 Compare Alberta Pork, 11 CIT 563, 669 F. Supp. 445 (finding that the ITC erred in
combine data for two separate products and industries to andyze injury to one industry aone).
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former. Rather, these statements go simply to the question of whether the cold-rolled plate industry*®
was subgtantialy interested in producing cold-rolled plate -- an inquiry which is highly probative of
whether subject cold-rolled plate imports caused thisindustry materid injury. The court therefore does
not find that the ITC, in andyzing these statements, improperly combined data for two separate

products and industries.

Asafind chdlenge to the subgtantidity of this evidence, Plaintiffs argue that

[The] Commission's suggestion that the domestic industry has abandoned the cold-
rolled plate market because of the industry [Sic] were not aware of specific details
concerning cold-rolled plate salesisincorrect. No executive could be expected to
know detalls of specific transactions condtituting an infinitesma proportion of a
company's business.

Plaintiffs Reply a 13.

“8 Although the I TC referenced dl stainless sted producersin discussing, inter dia, the cold-
rolled plate industry's interest in selling cold-rolled plate, see, e.q., Find Determingtion at 24 ("despite
the universal ability among domestic [hot-rolled] plate producers to produce cold-rolled plate, none of
these domestic producers. . . . Indeed, high level marketing personnd from the domestic industry were
unaware. .. ."), by itsaf thisfact does not show amisapplication of § 1677(4)(D). Althoughthe I TC
found separate domestic industries for both hot and cold-rolled plate, the record shows that the same
producers generaly compose both indudtries, and Plaintiffs have not argued otherwise. See, e.q., Find
Determinaionat 5 (noting that "[a]ll domestic producers have the ability to produce cold-rolled
danless sed coiled plate") and 7 (" The production of cold-rolled plate typicaly begins with [hot-
rolled] plate."); see dso Plantiffs Memorandum at 14 (arguing that "[m]anufacturing operations dso do
not distinguish hot-rolled and cold-rolled stainless plate products.”).

Given this overlgp, and in light of the fact that the ITC did not digtinguish between the two
productsin its preliminary determination, it is neither surprising nor per se incorrect that the ITC
referenced the domestic stainless stedl plate industry when referring to cold-rolled plate producers.
Neverthel ess, because such generd references to the "domestic industry” raise questions of whether the
ITC ingppropriately compared different levels of production initsinjury andysis, the ITC isadvised to
use greater care in gpecifying the domestic indudtry it refersto -- specificaly where, as here, it defines
separate like products and domestic industries.
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While it may be true that an executive would not generdly know "details of specific transactions
congtituting an infinitesma proportion of a company's business,” it is reasonable to assume that an
executive would research his company's production of a product before testifying before the ITC about
that product. Moreover, even disregarding the inaccurate statements by David Pudelsky of J&L and
Leonard Arnold of North American Stainless about their company's specific production of cold-rolled
plate, other record evidence cited by the ITC sufficiently establishes that these executives (aswell as
Robert W. Rutherford of Allegheny Ludium) were neverthdess familiar with -- and disinterested in --
the market for cold-rolled plate. See, e.q., Hearing Tr. at 50 (statement by Leonard Arnold that
athough North American "has the cgpability of producing cold-rolled plate,” "[t]he market for this
product is dmogt inggnificant, and furthermore, our capability and thicknessiis rather limited") and 51
(statement by David Pudelsky that "J& L does have the ability to make a cold-rolled plate product, but
there really has not been a market for that, and that is why we have not produced cold-rolled plate”).
The court therefore finds no merit to thisfina argument, and accordingly concludes that the cold-rolled
plate industry's admitted lack of interest in producing cold-rolled plate was a sufficient evidentiary and

legdl basis for finding no materia injury by reason of subject imports*®

49 During ord argument, Plaintiffs counsdl, in response to questions from the court, stated that
the domestic industry is concerned with cold-rolled plate production insofar as foreign producers may
circumvent an antidumping order on hot-rolled plate by cold-rolling their product. This concern over
the subgtitutability of subject imported cold-rolled plate for domestic hot-rolled plate, however, touches
on the propriety of the ITC'slike product anaysis, and not on whether domestic cold-rolled plate
production was injured by subject cold-rolled plate imports. Having found hot and cold-rolled plate to
be separate products, the ITC was required to focus on the cause of injury (if any) to only domestic
cold-rolled plate production, and Plaintiffs explanation fails to mitigate the impact of the executives
gtatements on this question.
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CONCLUSION

At issuein this case is the often difficult question of when agency action should be affirmed in
the face of underlying errors. In one sense, mistakes in an agency's analys's suggest the
gppropriateness of a remand since, when confronted with a mistake of any sgnificance, thereisa
possihility that the agency may have sought further information or (if sufficient evidence dlowed) even
arived at adifferent result. Allowing an agency such a"fina say" would respect itsrole as fact-finder,
and would presumably result in nearly error-free investigations following remand. It would aso,
however, entall arigid and aggressive sandard of review going well beyond the substantia evidence

test.

As noted above, Congress has charged this court with reviewing findings by the ITC and
Commerce to determine if they are "unsupported by substantial evidence on the record, or otherwise
not in accordance with law.” 19 U.S.C. § 1516a(b)(1)(B)(i). "Substantia evidence' review, though
requiring a thorough evauation, islargely a deferentia standard. As the Supreme Court recently
observed, this standard calls upon the court to "decide whether on [the] record it would have been
possible for areasonable jury to reach the [agency's] conclusion.” Allentown, 522 U.S. at 366-67
(emphasis added). In making this determination, the court must set aside agency action "when it cannot
conscientioudy find that the evidence supporting that decison is subgtantia, when viewed in the light
that the record in its entirety furnishes, including the body of evidence opposed to the [agency's| view."

Universal Camera, 340 U.S. at 488.
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In the Find Determination, the ITC erred in anayzing the possible price effects of subject

imports, aswdl astheimpact (if any) of such imports on the hedth of the domestic cold-rolled plate
industry. Such mistakes, however, do not per se require aremand. Rather, under the substantial
evidence standard, the court must disregard such unsupported or unlawful subsdiary findings in making
its ultimate determination of sustainability. When subtracting such subsdiary findings "leaves so little
evidence on the record as to be less than a'mere scintilla or less than that which 'a reasonable mind
might accept as adequate to support a concluson,™ remand will lie. Atlantic Sugar, 744 F.2d at 1563.
Where, however, those remaining facts™ are such that a reasonable jury could gtill have reached the
agency's conclusion, notwithstanding the record evidence which fairly detracts from its weight, agency
action mugt be affirmed. See U.S. Stedl, 96 F.3d at 1364-65 ("Even if the Commissioners subsidiary
price-suppression evidence was not supported by substantial evidence, however, we find that the other

evidencerdied on. . ., taken asawhole, was sufficient to support their ultimate conclusion.”).

In this case, the Commission identified significant evidence showing that the domestic cold-
rolled plate industry was not interested in producing and selling cold-rolled plate. Eveninlight of
record evidence detracting from the substantidity of this evidence (namely, evidence that subject
imports were increasing and had declining AUV s), this evidence is sufficient to support afinding thet
such imports did not cause materid injury to the cold-rolled plate industry. The court therefore denies
Faintiffs Rule 56.2 Motion For Judgment Upon The Agency Record, and affirmsthe Eind

Determination here at issue. Judgment to this effect shdl be entered accordingly.

Evan J Wallach, Judge
Dated: August 28, 2000
New York, New Y ork

% Of course, those remaining facts must have been identified by the agency in support of its
findings. See Burlington Truck Lines, 371 U.S. at 169 ("[A]n agency's discretionary order [must] be
upheld, if a dl, on the same bads articulated in the order by the agency itsdf.").
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