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OGPl NI ON

RESTANI, Judge: This matter is before the court on a notion
for judgnent on the agency record pursuant to USCIT Rul e 56. 2,
brought by Allied Tube and Conduit Corp. (“Allied Tube” or
“plaintiff”), the petitioner in the underlying antidunping
adm ni strative review. Defendant-intervenors Saha Thai Steel
Pipe Co., Ltd. (“Saha Thai” or “respondent”), Ferro Union, Inc.,
and Asoma Corporation (collectively “defendant-intervenors”)
appear in order to support the determ nation of the United States
Depart ment of Comrerce (“Comerce” or the “Departnent”) in the

underlying adm ni strative proceeding. At issue is Certain Wl ded

Carbon Steel Pipes and Tubes from Thail and, 64 Fed. Reg. 56, 759

(Dep’t Comm 1999) (final determ) [hereinafter “Final Results”].

Al li ed Tube chall enges two of the Departnent’s concl usions

fromthe Final Results: (1) that the date of sale on which

normal value is to be determined for Saha Thai’s sales is the

i nvoi ce date, and (2) that Saha Thai is entitled to a duty
drawback adjustnment to its export price, at an anmount quantified
based on the Departnent’s selection of facts avail able. Comerce
and defendant-intervenors urge this court to deny plaintiff’s

notion based on the following: (1) plaintiff’s challenge to the
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identification of invoice date as the date of sale cannot
overcome the agency’s regulatory presunption in favor of invoice
date, and (2) Saha Thai satisfied the Departnment’s two-prong test
for entitlenment to duty drawback, notw thstanding certain of Saha
Thai’ s i naccuracies, which were addressed in any event by

Commerce’s use of facts otherw se avail abl e.

JURI SDI CTI ON AND STANDARD OF REVI EW
The court has jurisdiction pursuant to 28 U. S.C. § 1581(c)
(1994). In reviewing final determ nations in antidunping duty
investigations, this court will hold unlawful those
determ nati ons of Commerce found to be “unsupported by
substanti al evidence on the record, or otherwi se not in

accordance with law.” 19 U. S. C. 8§ 1516a(b)(1)(B)(i) (1994).

DI SCUSSI ON
Date of Sale
A.  Facts
In response to the Departnment’s initial questionnaire
regarding the date of sale for Saha Thai’s U. S. sal es, respondent
submtted to Cormerce a representative group of sal es docunents.

See Supplenent to Section A Questionnaire Response (July 1,
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1998), at Exh. 12, C R Doc. 3, Saha Thai App., Tab A Saha Thai

reported invoice date as the date of sale. See Section C

Questionnaire Response (Aug. 3, 1998), at C 16 to 17, C. R Doc.

7, Saha Thai App., Tab B, at G 16 to 17. Responding to an
addi tional request for information regarding date of sale, Saha
Thai reported that for sales to the conmpany’s principal U.S.
customer, which accounted for two-thirds of U S. sales,
the contract notes only the total quantity to be
ordered. The specific quantity for each product is set
subsequently. The exact quantity for each sale is not

determ ned until the nerchandi se i s shi pped.

Suppl enent al Questionnaire Response (Sept. 23, 1998), at 13, CR

Doc. 14, Def.’s App., Exh. 2, at 2.
The Departnent conducted a verification of Saha Thai’s
guestionnaire responses during the week of January 25, 1999. See

Verification Report (Feb. 25, 1999), at 1, C R Doc. 22, Saha

Thai App., Tab E, at 1. Comrerce confirmed during verification

t hat Saha Thai’s business records identified invoice date as the
date of sale. See id. at 13, Saha Thai App., Tab E, at 13.
Respondent al so produced exhibits, reviewed by the Departnent,
that included contracts, invoices and purchase orders for certain
U S sales. See Verification Exhs. 21, 22, 23, in Pl.’s App., at
74-108, 109-123, 124-135, respectively. In response to

Depart nent questions about the export sales process, Saha Thai’s
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export manager noted that the sales contracts establish
guantities, but that custonmers submt purchase orders that
i ndicate specific quantities to be supplied for each product and

shipnment. See Verification Report, at 20, Saha Thai App., Tab E

at 20. The sales contracts allow for deviations fromthe
specified quantity of up to X %! neasured agai nst the total
guantity of goods in a purchase order (covering subject and non-
subj ect nerchandi se), not against the quantity for individual
products or shipnents. See id. at 20, Saha Thai App., Tab E, at
20.

Based on its evaluation of Saha Thai’s sal es docunentati on,
viewed in the context of the specific terns of respondent’s sales
contracts, the Departnent concluded that changes in materi al

terms of sale, particularly quantity, occurred between purchase

order date and invoice date. See Final Results, 64 Fed. Reg. at

56, 768.

! “X’" represents the | ]% tolerance figure specified
in the sales contracts.
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B. Analysis



Court No. 99-11-00715 Page 7

The Departnent’s date of sale determ nation is governed by
19 CF.R 8§ 351.401(i) (2000).2 Section 351.401(i) provides that
Commerce will “normally” use the invoice date as the date of
sale. A party seeking to have the invoice date deened the date
of sale is entitled to this regulatory presunption only if that
party records the invoice date as the date of sale in the
conpany’s “records kept in the ordinary course of business.” 1d.
Once a party’s records reveal that it identifies the invoice date
as the date of sale, the party seeking to establish a date of
sal e other than invoice date bears the burden of producing

sufficient evidence to “satisf[y]” the Departnent that “a
different date better reflects the date on which the exporter or
producer establishes the material terns of sale.” |1d.

As el aborated by Departnent practice, a date other than
i nvoi ce date “better reflects” the date when “material terns of
sale” are established if the party shows that the “material terns

of sal e” undergo no neani ngful change (and are not subject to

nmeani ngf ul change) between the proposed date and the invoice

2 Al lied Tube also chall enges the Departnent’s date of
sale regulation as ultra vires because it is inconsistent with
the antidunping statute and the Statenent of Administrative
Action, acconpanying H R Rep. No. 103-826(1), reprinted in 1994
US CCAN 4040 (“SAA”). This argunment has been consi dered and
rejected by this court in Alied Tube and Conduit Corp. v. United
States, No. 98-11-03135, Slip Op. 00-160, at 19-23 (Ct. Int’|
Trade Dec. 12, 2000).

-7-
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date. See, e.d., |Issues & Decision Mem to Certain Large

Di aneter Carbon and Al l oy Seanl ess Standard, Line and Pressure

Pi pe from Mexico, 65 Fed. Reg. 39,358 (Dep’t Comm June 2000)

(final determ), at cm. 2 [hereinafter “]lssues Mem to Pipe from

Mexi co”]; lssues & Decision Mem to Crcular Wl ded Non-Alloy

Steel Pipe from Mexico, 65 Fed. Reg. 37,518 (Dep’t Conm June

2000) (final determ), at Hylsa cnmt. 1. \atever el se may
constitute “material terns of sale,” agency practice nakes cl ear
that price and quantity, at |east, are such “material terns.”

See, e.q., Stainless Steel Sheet and Strip in Coils fromthe

Republic of Korea, 64 Fed. Reg. 30,664, 30,679 (Dep’t Comm 1999)

(final determ); Stainless Steel Sheet and Strip in Coils from

Tai wan, 64 Fed. Reg. 30,592, 30,609 (Dep’'t Comm 1999) (final
determ). Therefore, if there is a change in price and/or
guantity after the proposed date, and the Departnent fails to
provi de a rational explanation as to why such a change is not
meani ngful for date of sale analysis, then Comrerce is bound
under the regulation to enploy invoice date as the date of sale.

See Thai Pi neapple Canning Indus. Corp., Ltd. v. United States,

No. 98-03-00487, 2000 W. 174986, at *2 (Ct. Int’|l Trade 2000).
Plaintiff in this case failed to cite sufficient evidence to
conpel a rejection of the regulatory presunption in favor of

i nvoi ce date as the date of sale. Respondent Saha Thai’s

-8
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i nternal business records, as verified by the Departnent,
identified the date of sale to be the invoice date. See

Verification Report, at 13, Saha Thai App. Tab E, at 13. The

presunption in favor of the invoice date was further strengthened
by the changes in quantity observed by the Departnent between the
purchase order date and the invoice or shipnment date.® See Date

of Sale Meno (Aug. 11, 1999), at 3-4, CR Doc. 34, Pl.’s App.,

at 54-55.

Plaintiff enphasizes previ ous agency determ nations
suggesting that the date of sale may be other than the invoice
date, notw thstandi ng changes in quantity, based on the fact that
such quantity changes fell within tolerance limts specified in

the rel evant sales contracts. See |ssues Mem to Pipe from

Mexico, at cnt. 2; Certain Wl ded Carbon Steel Pipes and Tubes

from Thai l and, 63 Fed. Reg. 55,578, 55,588 (Dep’t Conm 1998)

(final determ). These findings do not dictate a simlar result

here, however, because plaintiff has not cited evidence

3 Plaintiff challenges the Departnent’s reliance on
changes in quantity as calculated frominconpl ete docunentation
provided in Verification Exhibit 23, in particular, the absence
of a conplete purchase order. See Verification Exh. 23, in Pl.’s
App., at 124-135. The type of docunentation required varies from
investigation to investigation. Wether judged in hindsight a
different investigation would have been nore enlightening, here
plaintiff has failed to establish that Comerce did not perform
its core investigatory duties adequately. See infra discussion
in text.

-O-
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establishing that the quantity changes between the purchase order
date and the invoice date in this case were within the sales
contracts’ tolerance limts. Calculating Saha Thai’'s shipnents
of individual products (i.e., subject nmerchandise) to be within X
% of the anpunt specified in the sales contracts and purchase
orders,* plaintiff argues that the changes in quantity relied
upon by the Departnent are within the tolerance limts permtted
by the contracts and therefore should not be considered

meani ngf ul changes for purposes of the agency’ s date of sale
determ nation. The sal es contracts, however, permtted shipnents
within X % of the contractually-specified quantity, neasured in
terms of all products in a purchase order (including subject and
non- subj ect nmerchandi se), not in terns of quantity per shipnent
of individual products.® See Verification Report, at 20, Saha
Thai App., Tab E, at 20. Because plaintiff failed to establish

that the quantities shipped by respondent were within the

tolerance |imts, when viewed against the aggregate quantity per

purchase order, plaintiff did not “satisf[y]” the Departnment that

4 See supra n. 1.

5 Al t hough the contracts covered subject and non-subject
mer chandi se, none of the parties has established that the
mal | eability of the contractual situation turned on the type of
mer chandi se cover ed.

-10-
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a date other than invoice date “better reflect[ed]” the date of
sal e.

By placing on plaintiff the burden to cite to evidence
conparing the changes in quantity against the aggregate quantity
per purchase order, the court essentially nmay be requiring
plaintiff in this case to ensure that a conplete set of invoices
for each sales contract is in the record. Such evidence,
under st andably, is uniquely within the control of respondent.

The court recognizes that, in this case, plaintiff therefore
coul d not have placed the requisite evidence on record by its own
subm ssions. Nevertheless, plaintiff could have taken the steps
necessary to ensure the placenent of such evidence on the record,
for exanple, by requesting the Departnent to obtain the
docunentation fromthe respondents.

Even though the Departnent and plaintiff were unaware unti
verification that the tolerance Iimts were neasured agai nst the
total quantity on a purchase order, the Departnent is capabl e of
seeking additional information fromrespondents through requests
made during verification or supplenmental questionnaires issued

after verification. See, e.qg., Dynam ¢ Random Access Menory

Seni conductors of One Megabit and Above (“DRAMs”) from Tai wan, 64

Fed. Reg. 56,308, 56,310 (Dep’t Comm 1999) (final determ) (two

suppl ement al questionnaires issued after sales verification);

-11-
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Stainless Steel Plate in Coils (“SSPC’') fromthe Republic of

Korea, 64 Fed. Reg. 15,444, 15,450 (Dep’t Comm 1999) (fi nal
determ) (“During the course of verification, it is normal for
the Departnent to request additional information or docunmentation

froma respondent.”); Sulfanilic Acid fromthe People's Republic

of China, 63 Fed. Reg. 63,834, 63,836 (Dep’t Conm 1998) (final
determ) (supplenental questionnaire issued after verification).
Plaintiff could have nmade the request for the desired information
in post-verification comments.® Plaintiff does not claimthat it
made such a request of the Departnent, and the court has found no
evi dence of such a request in its review of the record. Although
the investigatory nature of the proceedi ng places the burden of
the core of the investigation on Comrerce, the parties do guide
the process and nmust alert the agency to matters which they
believe require unusually detailed inquiry.

In any event, even if plaintiff were correct that quantity
changes under the sales contracts at issue should be eval uated
based on shipnments of individual products, rather than on the

aggregate quantity of products per purchase order, invoice date

6 In fact, plaintiff in this case did subnmit such post-
verification conments on Saha Thai’s verification responses “in
anticipation of the Departnent’s prelimnary results,” but
plaintiff’s comrents did not include a request for additional
invoices. Petitioners’ Post-Verification Conments On Saha Thai,
at 1, CR Doc. 23.

-12-
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woul d remai n the proper date of sale. A conparison of a purchase
order and correspondi ng invoice from Verification Exhibit 21
reveal ed a percentage change in quantity far in excess of the

contractual | y-specified tolerance limt.” See Date of Sale Menp,

at 3, CR Doc. 34, Pl.’s App., at 54. Gven the regul atory
presunption favoring the use of invoice date, the existence of
this one sale beyond contractual tol erance | evels suggests
sufficient possibility of changes in material terns of sale so as
to render Conmerce’s date of sale determ nation supported by
substanti al evi dence.

Accordingly, the court finds that the agency was entitled to
apply its regulation and all ow date of invoice to constitute date

of sal e.

1. Duty Drawback

A.  Facts
Saha Thai clained a duty drawback adjustnent to export price
inits initial and supplenental questionnaire responses,

identifying its participation in a cash-based and a guarant ee-

! The Departnent identified a quantity change of [ 1%
wher eas, as di scussed above, the contract permtted a vari ance of
only [ ]%fromthe quantities ordered. See Date of Sale Meno,

at 3, Pl.’s App., at 54.

13-
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based duty drawback programin Thailand. See Section C

Questionnaire Response, at C 33, Saha Thai App., Tab B, at C 33;

Suppl enental Questionnaire Response (Sept. 23, 1998), at 27-28,

Saha Thai App., Tab C, at 27-28. Respondent cal cul ated the
drawback adjustnment to which it clained it was entitled by
di viding the total amount of drawback received for each invoice

by the nunber of tons exported. See Section C Questionnaire

Response, at C- 33, Saha Thai App., Tab B, at C 33; Suppl enental

Questionnaire Response (Sept. 23, 1998), at 28, Saha Thai App.,

Tab C, at 28. Supporting docunentation submtted with the

ori ginal and suppl enental questionnaire responses, including

i mport reports and export reports, identified the quantities of
inputs inported, duties paid thereon or exenpted therefrom
guantities of subject merchandi se subsequently exported, and
total drawback amobunts granted by the Thai Governnment. See

Section C Questionnaire Response, at Exh. C 3, Saha Thai App.,

Tab B-3; Supplenental Questionnaire Response (Sept. 23, 1998), at

Exh. SR2-23, Saha Thai App., Tab C- 23.

At verification, reviewi ng inport docunentation related to
Saha Thai’s duty drawback clainms, the Departnment identified
certain discrepancies between anmobunts clainmed for cash drawback
and what was reported in the docunentation presented. See

Verification Report, at 15, Saha Thai App., Tab E, at 15.

-14-
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Commerce al so asked respondent at verification to provide

evi dence of duties having been paid with regard to one particul ar
purchase of inported inputs, but Saha Thai offered nultiple,

i nconsi stent responses during the course of verification. See

Duty Drawback Memp (Aug. 11, 1999), at 2-3, C R Doc. 35, Def.’s

App., Exh. 3, at 2-3.
In light of these difficulties at verification, Conmerce
deni ed the duty drawback adjustment in the prelimnary results.

See Certain Wel ded Carbon Steel Pipes and Tubes from Thail and, 64

Fed. Reg. 17,998, 18,000 (Dep’'t Comm 1999) (prelim determ).
Bef ore publication of the final determ nation, Comrerce reviewed
t he addi ti onal docunentation submtted by Saha Thai during
verification and with respondent’s case brief to the Departnent.
After this review, and in light of the agency’'s famliarity from
previous reviews with respondent’s duty drawback adjustnments and
the Thai duty drawback systemin general, the Departnent granted
Saha Thai’s request for a duty drawback adjustnment. See Final
Results, 64 Fed. Reg. at 57,761-63. Because of the

i nconsi stenci es di scovered during verification, however, Comerce
di d not accept the drawback ampunt cal cul ated by Saha Thai;

rat her, the agency relied upon facts otherwi se available in

cal cul ating the precise anount of the duty drawback adjustnent.

See id. The result of the Departnent’s application of facts

-15-
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avai |l abl e granted Saha Thai a |arger duty drawback adjustnent
than that derived fromrespondent’s proffered (and rejected)

data. See Def.’s Supp. Br. at 18.

B. Analysis
A respondent seeking a duty drawback adjustment nay base its
claimon a foreign governnent programthat either provides
respondent with a rebate for inport duties, or grants to
respondent an exenption frominport duties, for inported
nmer chandi se that is subsequently exported. 19 U S.C. 8§
1677a(c)(1)(B). 1In order to determ ne whether respondent is
entitled to a duty drawback adjustnent, Commerce has enployed a
two- prong test:
(1) Are the rebate and inport duties dependent upon
one another, or in the context of an exenption
frominport duties, is such an exenption |inked to
t he exportation of the subject merchandi se?
(2) D d respondent establish a sufficient anmount of
raw i nputs inported to account for the |evel of
duty drawback received for the exported product?

See Carbon Steel Wre Rope from Mexico, 63 Fed. Reg. 46, 753,

46, 756 (Dep’t Comm 1998) (final determ); Certain Wl ded Carbon

Standard Steel Pipes and Tubes FromlIndia, 62 Fed. Reg. 47,632,

-16-
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47,635-36 (Dep’'t Comm 1997) (final determ). As with al
favorabl e adjustments to normal val ue or export price, respondent
bears the burden of establishing both prongs of the test, and
therefore, its entitlenment to a duty drawback adjustnent. See

Fujitsu Gen. Ltd. v. United States, 88 F.3d 1034, 1040 (Fed. Cr

1996) (“Commerce has reasonably placed the burden to establish
entitlement to adjustnents on [respondent], the party seeking the
adj ustment and the party with access to the necessary

information.”); Primary Steel, Inc. v. United States, 17 CT

1080, 1090, 834 F. Supp. 1374, 1383 (1993) (“The burden of
creating a record fromwhich the I TA coul d determ ne whet her
[ respondent] was entitled to a duty drawback adjustnent rested

with [respondent], not Commerce.”).

1. Entitlenent to Duty Drawback

Plaintiff initially contests the Departnment’s grant of a
duty drawback adjustment based on Saha Thai’s reliance on a cash-
based and a bank guarant ee-based program of duty drawback.
Plaintiff concedes that the cash-based program satisfies the
first prong of the Departnment’s test. Plaintiff argues that the
description of the guarantee-based program provi ded by Saha Thai
inits original questionnaire responses, on the other hand, is

insufficient to satisfy the requirements of the first prong,

-17-
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particularly as key supporting docunentation was not supplied by
respondent until after verification, inits case brief to the
agency.

Contrary to plaintiff’s suggestion, the Departnment is not
precl uded from accepting and consi dering respondent’s post -
verification subm ssion of additional detailed information
regarding the requirenents for the duty drawback prograns at
issue. Plaintiff effectively seeks to transformrespondent’s

obligation to “creat[e] an adequate record,” Tianjin Mach. |nport

& Export Corp. v. United States, 16 CI T 931, 936, 806 F. Supp.

1008, 1015 (1992), into a limtation on the scope of the record.
c. 19 U S.C. § 1516a(b)(2)(A) (identifying record upon which
judicial reviewis based as “a copy of all information presented
to or obtained by [the Departnent] during the course of the

adm ni strative proceeding”). Saha Thai’s subm ssion permtted
the agency and plaintiff sufficient opportunity to respond to and
rebut the information provided, if possible. This opportunity is
particul arly avail abl e where, as here, the additional information
provided is not of a conplex or technical nature, but is sinply a
publicly-avail abl e statement of the Thai Governnent’s duty
drawback policy. See Thai Regul ati ons Governi ng Drawback, Case
Brief of Saha Thai (May 14, 1999), at Attch. 2, P.R Doc. 89,

Saha Thai App., Tab G 2. Such a statenent issued by the foreign

-18-
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political organ responsible for the adm nistration of that
country’s duty drawback programis sufficient, by itself, to
sustain the Departnment’s determ nation that the first prong of

its duty drawback test had been satisfied. See Huffy Corp. v.

United States, 10 CIT 214, 218-19, 632 F. Supp. 50, 54-55 (1986).

Plaintiff next contests the conpliance of the cash-based and
guar ant ee- based prograns with the second prong of the
Department’s duty drawback test. Plaintiff clains that
respondent provided insufficient evidence to substantiate the
gquantification of its duty adjustnments. In Exhibit C 3, attached
to Saha Thai’'s Section C Questionnaire Response, respondent
provi ded an inport report detailing the inportation of certain
i nputs used in the manufacture of the subject merchandi se at
i ssue, particularly the anount of inport duties paid. See

Section C Questionnaire Response, at Exh. C 3, Saha Thai App.,

Tab B-3; Supplenental Questionnaire Response (Sept. 23, 1998), at

Exh. SR2-23, Saha Thai App., Tab C23.8 The sanme exhibit
i ncluded an export report that identified duty drawback anounts,

| abel ed according to whether the drawback was in the formof a

8 At the Departnent’s request, plaintiff re-submtted
with its Septenber 23, 1998 Suppl emental Questionnaire Response,
a nore | egible copy of the docunents that had been provided in
Exhibit C3 to the August 3, 1998 Section C Questionnaire
Response. See Supplenmental Questionnaire Response (Sept. 23,
1998), at 27, Saha Thai App., Tab C, at 27.

-19-
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cash rebate (noted by a “C’) or a guarantee (noted by a “G).

See id. The export report revealed a total anmount in duty
drawback equal to the anount of inport duties specified in the
inmport report. See id. Inport and export reports provided by
respondent as verification exhibits are simlarly reconcil ed,
establishing that the inported raw inputs give rise to sufficient
i mport duties to equal the docunmented duty drawback anounts.?®
See Verification Exh. 9, in Pl.”s App., at 65, 69-70, 73. The
cash- and guar ant ee- based drawback progranms thus satisfy both
prongs of the Departnent’s duty drawback test and entitle Saha

Thai to the correspondi ng adjustnent in export price.

2. Anpunt of Duty Drawback: Facts Avail able

o Plaintiff also argues that Saha Thai’s occasi onal
failure to neet the requirenents of the cash-based program
warrants a presunptive finding that Saha Thai simlarly fails
occasionally to neet the requirenents of the guarantee-based
program |In the absence of data from which the Departnent could
concl ude that Saha Thai always met its bank guarantee
obligations, urges Plaintiff, respondent should be found to have
failed to satisfy the second prong of the Departnent’s duty
drawback test. Plaintiff is correct torely on this court’s
casel aw squarely placing on respondent the burden to establish
entitlement to a favorabl e adjustnment. Respondent has satisfied
its initial burdens of production and persuasi on here, however,
in light of the above-cited evidence matching the duties paid on
inmports of inputs with the duty drawback anounts authorized by
t he Thai CGovernnent upon export of the subject nerchandi se.

G ven the evidence on record, therefore, the Departnent could
reject the presunption proposed by plaintiff to evaluate the
guar ant ee- based program

-20-
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Not wi t hst andi ng the fact that both progranms satisfied the
Departnment’ s two-prong test, Comrerce found insufficient data or
i naccuracies in the record that mandated the application of facts
ot herwi se avail able pursuant to 19 U.S.C. § 1677e(a)(2) (D)
Regar di ng the bank guarantee drawback claim Saha Thai failed to
account for the fees the conpany nmust have paid to the bank in
return for assumng the risk of guaranteeing Saha Thai’s inport

duties. See Duty Drawback Meno, at 4, Def.’s App., Exh. 3, at 4.

Facts avail able were enployed in determ ning the appropriate

adj ust mrent under the cash-based program because certain
statenents and representati ons made by Saha Thai enpl oyees
undercut the otherw se straightforward supporting docunentation
pl aced on the record by respondent. See id. at 2-4, Def.’s App.,
Exh. 3, at 2-4. Even if Saha Thai were entitled to a duty
drawback adjustnent, plaintiff argues, the Departnent erred
because it applied facts otherw se avail able inproperly when

cal cul ating the amount of adjustnent for duty drawback.

Because of concerns as to the validity of the actual
drawback anounts provi ded by Saha Thai, the Departnment cal cul ated
new dr awback anounts using facts available. See id. at 4, Def.’s
App., Exh. 3, at 4. The Departnment began with figures provided
by Saha Thai that reflected duty drawback anmounts per ton

cal cul ated for each of | ] invoices (i.e., those sales for

-21-
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whi ch Saha Thai had clai ned duty drawback). A sinple average was
t hen taken of these [ ] nunbers to produce an average duty
drawback per ton for the relevant sales. This average functioned
as the nodified drawback adjustment to export price, replacing
the duty drawback anounts clained by Saha Thai. See id. at 4 &
Attachnment, Def.’s App., Exh. 3, at 4 & Attachnent.

The anti dunping statute mandates that the Departnment rely on

facts otherw se available where, inter alia, a party fails to

provi de the agency with requested information in the tine,

manner, or formspecified. 19 U S.C 8 1677e(a)(2)(B). “The
statutory directive that Conmerce use [facts available] is
intended to serve ‘the basic purpose of the statute — determ ning

current margins as accurately as possible.”” D& L Supply Co. v.

United States, 113 F.3d 1220, 1223 (Fed. G r. 1997) (quoting

Rhone Poulenc, Inc. v. United States, 899 F.2d 1185, 1191, reh'g

en banc denied, 1990 U S. App. LEXIS 7144 (Fed. G r. 1990)).

Consi stent with the antidunping statute’ s broader goal of
accuracy in margin calculation, the Departnment’s sel ection of
facts avail able must also “induce respondents to provi de Comrerce
with requested information in a tinmely, conplete, and accurate

manner . . . .” Nat’'l Steel Corp. v. United States, 18 CI T 1126,

1129, 870 F. Supp. 1130, 1134 (1994) (citation omtted). In

seeking the appropriate facts upon which the agency intends to
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rely, Commerce enjoys broad discretion, see Mannesmannrohren-

Werke AGv. United States, 120 F. Supp.2d 1075, 1088-89 (Ct

Int’| Trade 2000) [“Mannesmann I1”], which “is subject to a

rational relationship between data chosen and the matter to which

they are to apply.” Manifattura Enmepi S.p.A v. United States,

16 T 619, 624, 799 F. Supp. 110, 115 (1992).

Al t hough the Departnment was permtted to conclude, on the
basis of record evidence, that insufficient reliable data existed
to calculate a duty drawback adjustnent, the agency’s solution
failed to address the concerns raised by the possibly inaccurate
record data. First, as acknow edged by Conmerce, the average
t hat becane the nodified drawback adjustnent “did not
specifically take into account whether the bank fees were
i ncluded in the guarant ee-based drawback adjustnent clains nmade
by Saha Thai.” Def.’s Supp. Br. at 16. Second, it is unclear
why the Departnent selected a sinple average of the rel evant
shi pnments rather than a wei ghted average, which undoubtedly would
have provided a nore accurate representation of the drawback
anounts per ton. Commerce is correct that its selection of facts
avai lable is not required to be the “best alternative

information.” SAA, at 869, reprinted in 1994 U S.C.C A N at

4198. Neverthel ess, the agency nust provide a reasoned

expl anation why it chooses a sinple cal culation nethodol ogy that
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on its face appears | ess probative than an alternative, equally-

sinple nethodology.® Cf. Nat'|l Steel, 870 F. Supp. at 1136

(“Commerce’ s actions may becone unreasonable in nature if ‘the
agency . . . [has] . . . reject[ed] low margin information in
favor of high margin information that was denonstrably | ess

probative of current conditions. (quoting Rhone Poul enc, 899

F.2d at 1190)). Notwi thstanding the court’s request for

suppl emental briefing, the Departnment has also failed to explain
how its use of facts available mtigates the two possible

probl ens raised by reliance on Saha Thai’s information: (1)
excessi ve drawback adj ustnent because the clai med drawback

anounts may have inproperly included the bank guarantee fees, and

10 In this regard, the facts of this case stand in
contrast to those present in Mannesmann Il, where the court
uphel d the agency’s facts avail abl e net hodol ogy. The Depart nent
in the underlying proceeding at issue in Mannesmann Il applied
facts available to calculate a nore accurate figure for U S.
duties paid by respondent when respondent was shown to have
underreported the requested data. See 120 F. Supp.2d at 1080-81.
For shipments that had been verified, Comrerce took a sinple
average of the differences between the respondent’s
(under)reported U S. duties paid and what was found to have been
the actual U S. duties paid. See id. at 1088. That average was
added to U. S. duties reported by respondent for sal es not
verified by the Departnent. See id. at 1081. Unlike the case
here, however, the Departnent in Mannesmann Il consciously
deci ded not to use a wei ghted average and provi ded an expl anati on
for its refusal to do so, and there does not seemto have been an
issue as to the incentive prong of the facts avail abl e purpose.
See id. at 1088 (citing Remand Determ nation at 18). See infra
di scussion in text.
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(2) drawback adjustnment exceeding the actual amounts rebated (or
exenpted frominport duties). 1In the absence of such an

expl anation, the Departnent has failed to establish a “rational

rel ati onshi p” between the adjustnment data it cal cul ated and the
accurate duty drawback anmounts that should be added to Saha

Thai’s export price. Mnifattura Emmepi, 16 CI T at 624, 799 F

Supp. at 115. Finally, without rationally explaining howits
selection of facts available will result in a nore accurate duty
drawback adjustnent, the Department cannot fulfill its

responsi bility under the second prong of its duty drawback test
tolimt rebate adjustnments to the actual anmount of charges

rebated (or exenpted frominport duties). See Far East Mch. Co.

v. United States, 12 CIT 972, 974-75, 699 F. Supp. 309, 312

(1988); Carlisle Tire & Rubber Co. v. United States, 11 CI T 168,

172, 657 F. Supp. 1287, 1290 (1987).

The error in Commerce’s selection of facts available is also
evi denced by the nore favorable outconme granted to Saha Thai as a
result of the Departnent’s facts avail abl e anal ysis than Saha
Thai woul d have gotten had the Departnent accepted the conpany’s
prof fered drawback anobunts. According to the Departnment’s own
cal cul ations, the agency’s facts avail abl e net hodol ogy “increased
the total amount of duty drawback clai med by Saha Thai by [

1]%” Def.’s Supp. Br. at 18. Such a beneficial outcone for a
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respondent, in light of its failure to provide sufficiently
conpl ete and reliable data upon the agency’s request, controverts
the incentives that are intended to be generated by the

Departnment’s reliance on facts available. See Gournet Equip.

(Taiwan) Corp. v. United States, No. 99-05-00262, 2000 W. 977369,

at *2 (Ct. Int’l Trade 2000) (“The use of facts avail able
provides the ‘only incentive to foreign exporters and producers
to respond to Commerce questionnaires’ in antidunping and
countervailing duty proceedings.” (quoting SAA at 868,

reprinted in 1994 U S.C.C. A N at 4198)). The Departnent’s facts

avai |l abl e anal ysis, therefore, is unsupported by substanti al

evi dence on the record.

Concl usi on

Because plaintiff failed to cite to sufficient evidence to
overcome the regulatory presunption favoring invoice date as the
date of sale, the Departnent’s date of sale determnation is
uphel d. Commerce al so properly recogni zed Saha Thai’s
entitlement to a duty drawback adjustnent, but the Departnent’s
sel ection of facts available in calculating the anount of
respondent’ s duty drawback adjustnent is not supported by
substantial record evidence. This matter is therefore remanded

to Coomerce to explain (1) why the Departnent’s sinple average
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cal cul ation should be used instead of a wei ghted average

cal culation, (2) how the sinple average cal cul ati on adequately
addresses the accuracy concerns raised by the data submtted by
Saha Thai, and (3) how the sinple average cal cul ati on serves the
dual objectives of the facts avail able provision to pronote
accuracy in margin calculation and to provide respondents with
incentive to report information conpletely, accurately, and in a
timely manner. Alternatively, the Departnent may cal cul ate on
remand a new duty drawback adjustnment using facts avail abl e,
provi ded that its nethodol ogy al so responds to the concerns

rai sed by respondent’s submtted data and is consistent with the

obj ectives of the facts avail abl e provision.

Jane A. Rest ani
Judge

DATED: New York, New York
This 18th day of January, 2001
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