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Plaintiffs and defendant-intervenors, FAG Italia S.p.A and
FAG Bearings Corporation (collectively “FAG), nobve pursuant to
USCIT R 56.2 for judgnent upon the agency record challenging
vari ous aspects of the United States Departnent of Comerce,
| nt er nat i onal Tr ade Adm ni stration’s (“Commerce”) fina
determ nation, entitled Antifriction Bearings (O her Than Tapered
Roller Bearings) and Parts Thereof From France, Cermany, lItaly,
Japan, Romania, Singapore, Sweden and the United Kingdom Fina
Results of Antidunping Duty Admnistrative Reviews (“Fina
Results”), 62 Fed. Reg. 54,043 (Cct. 17, 1997), as anended,
Antifriction Bearings (Other Than Tapered Roller Bearings) and
Parts Thereof From France, Germany, ltaly, Japan, Ronania,
Si ngapore, Sweden and the United Ki ngdom Anended Final Results of
Ant i dunpi ng Duty Adm nistrative Reviews, 62 Fed. Reg. 61,963 (Nov.
20, 1997). Plaintiffs and defendant-intervenors, SKF USA Inc. and
SKF Industrie S.p.A (collectively “SKF’), as well as defendant-
intervenor and plaintiff, The Torrington Conpany (“Torrington”),
al so nove pursuant to USCIT R 56.2 for judgnent upon the agency
record chal l enging Coonmerce’s Final Results.

Specifically, FAG clains that Comerce erred in: (1)
calculating profit for constructed value (“Cv’); (2) failing to
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match United States sales to “simlar” home nmarket sales prior to
resorting to CV when all honme market sal es of identical nmerchandi se
have been di sregarded; and (3) conducting a duty absorption inquiry
for the subject review

SKF clainms that Commerce erred in: (1) conducting a duty
absorption investigation for the subject review, and (2)
calculating CV profit.

Torrington clains that Comrerce should have required SKF to
report air and ocean freight expenses on a transaction-specific
basi s.

Held: FAGs USCIT R 56.2 notionis granted in part and deni ed
inpart. SKFs USCIT R 56.2 notion is granted in part and deni ed
in part. Torrington's USCIT R 56.2 notion is denied. This case
is remanded to Comrerce to: (1) match United States sales to
simlar home nmarket sal es before resorting to CV; and (2) annul all
findings and conclusions made pursuant to the duty absorption
inquiry conducted for this review Commerce is affirnmed in all
ot her respects.

[FAGs notion is granted in part and denied in part. SKF s notion
is granted in part and denied in part. Torrington’s notion is
deni ed. Case remanded. ]
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OPI NI ON
TSOUCALAS, Seni or  Judge: Plaintiffs and defendant-
intervenors, FAG Italia S.p.A and FAG Bearings Corporation
(collectively “FAG'), nove pursuant to USCIT R 56.2 for judgnent
upon the agency record challenging various aspects of the
Departnent of Commerce, International Trade Admnistration’s

(“Commerce”) final determnation, entitled Antifriction Bearings

(& her Than Tapered Rol |l er Bearings) and Parts Thereof FromFrance,

Germany, ltaly, Japan, Romani a, Si ngapore, Sweden and the United

Ki ngdom Final Results of Antidunping Duty Adm nistrative Reviews

(“Final Results”), 62 Fed. Reg. 54,043 (Qct. 17, 1997), as anended,

Antifriction Bearings (Oher Than Tapered Roller Bearings) and

Parts Thereof From France, Ger many, ltaly, Japan, Romani a,

Si ngapore, Sweden and the United Ki ngdom Anmended Final Results of

Antidunping Duty Adm nistrative Reviews (“Anended Final Results”),

62 Fed. Reg. 61,963 (Nov. 20, 1997). Plaintiffs and defendant-
intervenors, SKF USA Inc. and SKF Industrie S.p.A (collectively
“SKF"), as well as defendant-intervenor and plaintiff, The
Torrington Conpany (“Torrington”), also nove pursuant to USCIT R
56.2 for judgnent upon the agency record chall enging Commerce’s

Fi nal Results.

Specifically, FAG clains that Comerce erred in: (1)

calculating profit for constructed value (“Cv’); (2) failing to
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match United States sales to “simlar” home narket sales prior to
resorting to CV when all hone market sal es of identical merchandi se
have been di sregarded; and (3) conducting a duty absorption inquiry

for the subject review

SKF clainms that Comrerce erred in: (1) conducting a duty
absorption investigation for the subject review, and (2)

calculating CV profit.

Torrington clains that Conmerce should have required SKF to
report air and ocean freight expenses on a transaction-specific

basi s.

BACKGROUND
Thi s case concerns the seventh revi ew of the anti dunpi ng duty
order on antifriction bearings (other than tapered roller bearings)
and parts thereof (“AFBs”) inported to the United States during the
review period of May 1, 1995 through April 30, 1996.! Commerce
publ i shed the prelimnary results of the subject reviewon June 10,

1997. See Antifriction Bearings (OQher Than Tapered Roller

! Since the administrative reviewat issue was initiated after
Decenber 31, 1994, the applicable lawis the antidunping statute as
anended by the Uruguay Round Agreenents Act (“URAA’), Pub. L. No.
103-465, 108 Stat. 4809 (1994) (effective January 1, 1995). See
Torrington Co. v. United States, 68 F.3d 1347, 1352 (Fed. Gir.
1995) (citing URAA §8 291(a)(2), (b) (noting effective date of URAA
anmendnents)).
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Bearings) and Parts Thereof From France, CGermany, ltaly, Japan,

Ronani a, Si ngapore, Sweden and the United Kingdom Prelimnary

Results of Antidunping Duty Administrative Reviews and Parti al

Termnation of Administrative Reviews (“Prelimnary Results”), 62

Fed. Reg. 31,566. Commrerce issued the Final Results on Cctober 17,

1997 and anended t hem on Novenber 20, 1997. See Final Results, 62

Fed. Reg. at 54,043; Anended Final Results, 62 Fed. Reg. at 61, 963.

JURI SDI CTI1 ON
The Court has jurisdiction over this matter pursuant to 19

U S.C 8§ 1516a(a) (1994) and 28 U.S.C. 8§ 1581(c) (1994).

STANDARD OF REVI EW
The Court will uphold Commerce’s final determnation in an
antidunping adm nistrative review unless it is “unsupported by
substanti al evidence on the record, or otherw se not in accordance

with law” 19 U.S.C. § 1516a(b)(1)(B)(i) (1994).

DI SCUSSI ON

Commerce’s CV Profit Cal cul ation
Commerce cal cul ated an actual profit ratio for FAG and SKF.
First, Commerce subtracted costs and expenses fromthe home market
price in order to calculate the profit for each sale of the foreign

| i ke product in the ordinary course of trade. Commerce then
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aggregated the profit for all sales at the sane |level of trade
(“LOT") and divided this profit by the exporter’s or producer’s
aggregate cost totals for the sane sales. See Def.’s Mem in
Partial Opp’nto Pls.” Mots. J. Agency R (“Def.’s Mem”) at 11-12

(citing Prelimnary Results, 62 Fed. Reg. at 31,571).

A Contentions of the Parties

FAG cont ends t hat Commerce acted contrary to the pl ain neaning
of 19 U.S.C. 8 1677b(e)(2)(A) (1994) in calculating CV profit on an
aggregated “class or kind” basis while disregardi ng sal es outside
the ordinary course of trade. See FAGs Mit. J. Agency R at 2, 4-
11. FAG maintains that the statute permts Commerce to use an
aggregated CV profit calculation only if no bel owcost sales are
disregarded in the calculation. See id. SKF nmakes simlar

argunments. See SKF's Mot. J. Agency R at 38-57.

Commerce mai ntains that it applied areasonable interpretation
of 8 1677b(e)(2)(A) and properly based CV profit on aggregate
profit data of all foreign |like products under consideration for
normal value (“NV’) while disregarding below cost sales. See
Def.”s Mem at 7-20. Torrington generally agrees w th Comerce.
See Torrington’s Resp. to FAGs and SKF s Mts. J. Agency R

(“Torrington’s Resp.”) at 12-15.
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B. Anal ysi s

In RHP Bearings Ltd. v. United States, 23 CT , 83 F. Supp.

2d 1322 (1999), this Court held, inter alia, that Commerce’'s CV

profit nethodol ogy, which consists of using the aggregate data of
all foreign |Iike products under consideration for NV, is consistent
with the antidunping statute. Since FAGs and SKF s argunents and
t he nmet hodol ogy at issue in this case are practically identical to

t hose presented in RHP Bearings, the Court adheres to its reasoning

in RHP Bearings and, therefore, finds Commerce’s CV profit

nmet hodol ogy to be in accordance with aw. Furthernore, since the
met hodol ogy in 8§ 1677b(e)(2) (A) explicitly requires that only sal es
“in the ordinary course of trade” be included in the cal cul ation,
and bel owcost sales that were disregarded in determning NV are

”

not part of the “ordinary course of trade,” the exclusion of bel ow
cost sales was appropriate. See 19 U. S.C. 88 1677(15) (1994),

1677b(b) (1) .

1. Comrerce’s Matching United States Sales to “Simlar” Hone
Mar ket Sales Prior to Resorting to Constructed Val ue

FAG mai ntains that Cormerce erred in resorting to CV w thout
first attenpting to match United States sal es-—export price (“EP")
or constructed export price (“CEP’) sales--to “simlar” honme market
sales in instances where all home market sales of identical

nmer chandi se have been disregarded because they were out of the



Consol . Court No. 97-11-01984 Page 8

ordi nary course of trade. See FAGs Mdt. J. Agency R at 2, 11-12.
FAG maintains that a remand is necessary to bring Conmerce’s
practice in line with the United States Court of Appeals for the

Federal GCircuit’'s (“CAFC’) decision in Cenex, S. A v. United

States, 133 F.3d 897, 904 (Fed. Cir. 1998). Comrerce agrees with

FAG. See Def.’s Mem at 21.

The Court agrees with the parties. In Cenex, the CAFC
reversed Commerce’s practice of matching a United States sale to CV
when the identical or nost simlar home market nodel failed the
cost test. See 133 F.3d at 904. The CAFC stated that “[t] he plain
| anguage of the statute requires Conmerce to base foreign market
val ue [ (now NV)] on nonidentical but simlar nmerchandise [(foreign
| i ke product under post-URAA law)] . . . rather than [CV] when
sal es of identical nerchandi se have been found to be outside the
ordinary course of trade.” Cenex, 133 F.3d at 904. In Iight of

the CAFC s decision in Cenex, this matter is remanded so that

Comrerce can first attenpt to match United States sales to sim|lar

honme market sales before resorting to CV.

[11. Comrerce’s Duty Absorption Inquiry
Title 19, United States Code, 8§ 1675(a)(4) (1994) provides
that during an admnistrative review initiated two or four years

after the “publication” of an anti dunping duty order, Commerce, if
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requested by a donestic interested party, “shall determ ne whet her
anti dunping duties have been absorbed by a foreign producer or
exporter subject to the order if the subject nmerchandise is soldin
the United States through an inporter who is affiliated with such
foreign producer or exporter.”? Section 1675(a)(4) further
provides that Commerce shall notify the International Trade
Comm ssion (“ITC") of its findings regarding such duty absorption
for the ITCto consider in conducting a five-year (“sunset”) revi ew
under 8 1675(c), and the ITC will take such findings into account
in determning whether material injury is likely to continue or
recur if an order were revoked under § 1675(c). See 19 U.S.C. §
1675a(a) (1) (D) (1994).

On May 31, 1996 and July 9, 1996, Torrington requested that
Comrer ce conduct a duty absorption inquiry pursuant to 8 1675(a)(4)
wth respect to various respondents, including FAG and SKF, to
det erm ne whet her anti dunpi ng duti es had been absorbed during the

seventh review. See Final Results, 62 Fed. Reg. at 54, 075.

In the Final Results, Commrerce found that duty absorption had

occurred for the subject review See id. at 54,044. |In asserting

authority to conduct a duty absorption inquiry under 8 1675(a)(4),

2 Subsection (a)(4) of 19 U S.C § 1675 was added to the
antidunping law by the URAA in 1994. See Pub. L. No. 103-465, 8§
220, 108 Stat. 4809, 4860.
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Commerce first explained that for “transition orders,” as defined

in 8 1675(c)(6)(C) (that is, antidunping duty orders, inter alia,

deened issued on January 1, 1995), regulation 19 C F.R 8§
351.213(j)(2)2 provides that Cormerce “will make a duty-absorption
determ nation, if requested, for any admnistrative review

initiated in 1996 or 1998.” 1d. at 54,074 (citing 19 CFR Part 351

et al., Antidunping Duties; Countervailing Duties; Final [Rlule, 62

Fed. Reg. 27,296, 27,394 (May 19, 1997)). Conmerce al so noted that
al though the regulation did not bind it for this seventh AFB

review, it constitutes a public statenment of how Conmerce construes

®The full text of 19 CF.R 8§ 351.213(j) (1997) provides:

(j) Absorption of antidunping duties.

(1) During any adm nistrative review covering all or
part of a period falling between the first and second or
third and fourth anniversary of the publication of an
antidunpi ng order under § 351.211, or a determnation
under 8 351.218(d) (sunset review), the Secretary, if
requested by a domestic interested party within 30 days
of the date of publication of the notice of initiation of
the review, will determ ne whether antidunping duties
have been absorbed by an exporter or producer subject to
the review if the subject nmerchandise is sold in the
United States through aninporter that is affiliated with
such exporter or producer. The request nust include the
nanme(s) of the exporter or producer for which the inquiry
i s request ed.

(2) For transition orders defined in section 751(c)(6)
of the Act, the Secretary will apply paragraph (j)(1) of
this section to any administrative review initiated in
1996 or 1998.
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§ 1675(a)(4).* See id. Commerce concluded that (1) because the
anti dunpi ng duty order on the AFBs in this case has been in effect
since 1989, the order is a transition order pursuant to 8§
1675(c)(6) (C), and (2) since this reviewwas initiated in 1996 and
a request was nade, Conmerce had the authority to nake a duty

absorption inquiry for the seventh review. See id. at 54, 075.

A Contentions of the Parties

FAG and SKF argue that: (1) Conmerce | acked authority under §
1675(a)(4) to conduct a duty absorption inquiry for the seventh
review of the 1989 antidunping duty orders; and (2) even if
Commerce possessed the authority to conduct such an inquiry,
Commer ce’ s nmet hodol ogy for determ ning duty absorption was contrary
to | aw and, accordingly, the case should be renmanded to Commerce to
reconsi der its nethodol ogy. See FAGs Mot. J. Agency R at 3, 12-

18; SKF's Mot. J. Agency R at 3, 9-38.

Comrerce argues it properly construed subsections (a) and (c)

of 8 1675 as authorizing it to nmake duty absorption inquiries for

*Although 19 CF. R 8§ 351.213(j) is indicative of Commerce’'s
interpretation of the URAA the regulation does not apply here
because the adnministrative review in this case was initiated on
June 20, 1996 pursuant to a request dated May 31, 1996. Commerce’s
regul ations that were issued pursuant to the URAA apply only to
“adm nistrative reviews initiated on the basis of requests made on
or after the first day of July, 1997.” 19 CFR Part 351 et al.
Antidunping Duties; Countervailing Duties; Final [Rlule, 62 Fed.
Reg. 27,296, 27,416-17 (May 19, 1997).
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antidunping duty orders that were issued and published prior to
January 1, 1995. See Def.’s Mem at 21-30. Comrerce al so asserts
that it devised and applied a reasonable nethodology for
determ ning duty absorption. See id. at 30-38. Torri ngton
generally agrees with Commerce’ s contentions. See Torrington’s

Resp. at 6-11.

C. Anal ysi s

In SKF USA Inc. v. United States, 24 CIT _, 94 F. Supp. 2d

1351 (2000), this Court determ ned that Conmerce | acked statutory
authority under 19 U. S.C. §8 1675(a)(4) to conduct a duty absorption
inquiry for antidunping duty orders issued prior to the January 1,
1995 effective date of the Uruguay Round Agreenents Act (“URAA’),

Pub. L. No. 103-465, 108 Stat. 4809 (1994). See id. at , 94 F.

Supp. 2d at 1357-59. The Court noted that Congress expressly
prescribed in the URAA that § 1675(a)(4) “nust be applied
prospectively on or after January 1, 1995 for 19 U S. C. 8§ 1675
reviews.” |d. at __, 94 F. Supp. 2d at 1359 (citing 8 291 of the

URAA) .

Because the duty absorption inquiry, the nmethodol ogy and the
parties’ argunents at issue in this case are practically identical
to those presented in SKFE USA, the Court adheres to its reasoning

in SKF USA. The Court, therefore, finds that Commerce di d not have
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the statutory authority under 8§ 1675(a)(4) to undertake a duty
absorption inquiry for the applicable pre-URAA antidunping duty

order in dispute here.

V. Ccean and Frei ght Expenses

Title 19, United States Code, 8§ 1677a(c)(2)(A) provides that
EP and CEP may be reduced to account for costs “incident to
bringing the subject nerchandise from the original place of
shi pment in the exporting country to the place of delivery in the

United States.” Such expenses include ocean and freight costs.

Al t hough Conmerce prefers transaction-specific reporting of
such costs in order to mnimze distortion, Conmerce accepts
reasonabl e allocations of such costs where transaction-specific
information is unavail able. Here, SKF did not report freight costs
on a transaction-specific basis and instead reported average
frei ght cost based on weight. See Torrington’s Ex. in Supp. of its
Mem in Supp. of Mdit. J. Agency R (“Torrington’s Ex.”) 7, SKF
Section C Questionnaire Resp. at C 133 to 135. SKF devi sed an
international freight expense rate by dividing transatlantic
freight, foreign brokerage and handling, foreign inland frei ght and
United States inland freight for shipments during the sanpled tine
periods by the shipping weight of the nerchandise during the

sanpled tine periods. See id. The reporting of the freight
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expenses was consistent with the manner in which these expenses
were incurred. See id. The international freight expense rate was
then applied to the per-unit shipping weight. See id. Thi s
yielded “the reported conbined international freight, foreign
brokerage, foreign inland freight and U S. inland frei ght expenses

for the [period of review.” 1d.

SKF’' s net hod of cal cul ati ng per-unit ocean and air frei ght was
verified by Conmerce. See Torrington’s Ex. 8, SKF Verification
Report at 4. In the verification report, Commerce stated the
fol | ow ng:

SKF cal cul ated an i nternational -frei ght rate by conbi ni ng
an air-freight rate and an ocean-freight rate. The
ocean-freight rate was derived from ocean freight
expenses (consisting of inland transportati on and ocean
expense mnus the weight and value for shipnments to
Canada) di vi ded by ocean frei ght weight. The air-freight
rate was derived fromair expense divided by air-freight
wei ght. The expenses and wei ghts used were based on data
from the same five sanple nonths used by SKF in
calculating this factor in prior reviews. W tied total
value and total weight data on worksheets to freight
i nvoi ces. W verified the value and weight anounts
subtracted for Canada by traci ng data on frei ght invoices
to detailed reports provided by freight carriers. The
air and ocean rates were wei ghted by shipnment weight so
that the data reflected the proper ratio of air freight
expense to total shipnents and ocean-frei ght expense to
total shipnents. W noted that there were no custoners
listed on the air-freight invoices. As a further check
on the accuracy of the methodol ogy, we selected SKF
France and tied worksheets to invoices and shipping
reports. We found no discrepancies in the data that we
revi ewed.
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In the Final Results, Conmerce accepted SKF' s reported air and

ocean freight expenses. See 62 Fed. Reg. at 54,081. Commer ce
“found that it is generally not feasible for [SKF] to report air
and ocean freight on a transaction-specific basis . . . [and,
therefore,] accepted aggregated international freight data” where
SKF was unabl e to report ocean and air freight separately. 1d. 1In
response to Torrington’s clai mthat SKF s nmet hodol ogy coul d result
in the distortion of freight costs, Comerce stated that it found
no evi dence that the nmethodol ogy utilized by SKF actual |y distorted
reported freight costs. See id. In conclusion, Conmerce
determ ned that because it had found that SKF acted to the best of
its ability, “it would be i nproper to make adverse i nferences about
[ SKF's] reported data by applying facts avail able sinply because
[ SKF' s] record-keeping systenf] do[es] not record [its] data on a

transaction-specific basis.” [d.

A. Contentions of the Parties

Torrington contends that Commerce erred by accepting SKF' s
reporting of air and ocean freight expenses for EP sales on an
aggregate basis. See Torrington’s Mem in Supp. of Mdit. J. Agency
R at 2. Torrington mai ntains that Comrerce should have required
SKF to report expenses for EP sal es on a transaction-specific basis
since transaction-specific records of international freight

expenses for EP transactions were available. See id. Torrington
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al so contends that this Court’s approval of Comerce’ s acceptance

of aggregated international freight data in Torrington v. United

States (“Torrington 17), 21 CT 491, 965 F. Supp. 40 (1997),

applies only to CEP sales and, therefore, Comrerce should have
dermanded nore specific reporting for the EP sales involved in the
instant case. See id. at 9-10. Specifically, Torrington contends
that “[u]lnlike CEP transactions, EP transactions involve
mer chandi se shi pped directly fromthe foreign producer to the U S.
custoner . . . [and, therefore,] transaction-specific records (or
at least records for particular groups of sales) for EP
transactions are generated and mai ntai ned by the producer in the
ordi nary course of business.” 1d. at 12. Torrington argues for a
distinction in the treatnment of EP versus CEP sales for the first
time in its submssions to this Court. Additionally, Torrington
conpl ains that because “SKF aggregated its separate air and ocean
freight factor calculations for purposes of reporting,” this
resulted in distortion because air freight is approximtely four

ti mes nore expensive than ocean freight. 1d. at 12-14.

Commerce asks that the Court disregard Torrington’s argunent
regardi ng the proposed distinction between EP and CEP sal es since
it was not raised during the adm nistrative review and, therefore,
Torrington failed to exhaust its adm nistrative renedies. See

Def.’s Mem at 44-45. Commerce also naintains that this case is
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governed by Torrington I regardl ess of whether the sales involved

are EP or CEP sales. See id. at 45-46.

Comrerce argues that the record evidence supports its
conclusion that it was not “feasible for SKF to report air freight
expenses on a transaction-specific basis.” 1d. at 46. Responding
to Torrington’s contention that the failure to allocate the nore
expensive air freight on a transaction-specific basis “potentially”
overstates United States sales, Comerce argues that its
verification of SKF' s reporting nethodol ogy denonstrated that the
reported allocated expenses fairly represented actual expenses.

See id. at 46-48.

Li ke Commrerce, SKF argues that Torrington has failed to
exhaust its admnistrative renedies with respect to its argunent
about the proposed di stinction between EP and CEP sal es. See SKF s

Resp. to Torrington’s Mot. J. Agency R (“SKF' s Resp.”) at 8.

SKF also contends that Comrerce properly accepted its
reported air and ocean freight expenses. See id. at 11-12. SKF
maintains that the freight expenses were reported in the sane
manner in which they were incurred, that its nethodol ogy had been
verified and accepted in previous reviews and that the reporting

had been verified for the review at issue. See id. at 12.
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B. Anal ysi s

SKF and Conmerce are correct in contending that “[i]f there
exist factual or legal distinctions rendering SKF s freight
nmet hodol ogy for EP transacti ons uni que, then Torrington shoul d have
[raised] the EP freight expenses on the [admi nistrative] record
below.” SKF's Resp. at 9. Torrington, however, does not present
any factual or legal distinctions here to denonstrate that SKF' s
frei ght nmet hodol ogy, as applied to EP transactions, is unique. Al
Torrington presents is the general contention that EP sal es should
be treated differently because they are not “typical” and the
unsupported contention that transaction-specific records are
mai nt ai ned for such sales. See Torrington’s Mt. J. Agency R at

12.

Because Torrington presents no persuasive reason why SKF s
met hodol ogy i s not equally applicable to EP sales, the Court finds
that this issue is identical to ones found in this Court’s previous

decisions in Torrington I, 21 CT 491, 965 F. Supp. 40 (uphol ding

Commerce’ s acceptance of reported all ocated frei ght expenses where
nmet hodol ogy is reasonable and representative of the underlying

i nformation, and Comrerce verified information); Torrington Co. V.

United States (“Torrington 117), 21 CT 686, 969 F. Supp. 1332

(1997) (sanme), aff’'d, 156 F.3d 1361 (Fed. Gr. 1998); and

Torrington v. United States (“Torrington I117), 17 CT 967, 832 F.
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Supp. 405 (1993) (sanme).® |In its previous decisions, this Court
had acknowl edged Commerce’ s authority under certain circunstances
to accept averages rather than transaction-specific data as |ong as
t he net hodol ogy chosen by a respondent is reasonabl e and supported
by information contained in the admnistrative record.® See

Torrington I, 21 CIT at 497, 965 F. Supp. at 45; Torrington II, 21

CIT at 694, 969 F. Supp. at 1339; Torrington II1l, 17 CT at 972,

832 F. Supp. at 410. The “key issue is that [Commerce] nust
cl osely exam ne the proposed net hodol ogy and nake a determ nation
that it is reasonable and representative” of the wunderlying

information. Torrington Ill, 17 CIT at 972, 832 F. Supp. at 410.

In Torrington I, for exanple, this Court sustained Conmerce’s

acceptance of respondent’s allocation of aggregated air and ocean

> Torrington |, Torrington Il and Torrington |1l were deci ded

under the law as it existed prior to the URAA anmendnents. See
Torrington I, 21 CIT at 496-98, 965 F. Supp. at 44-46; Torrington
11, 21 AT at 693-94, 969 F. Supp. at 1339; Torrington IlIl, 17 CIT
at 970-72, 832 F. Supp. at 408-10. These cases, however, apply to
the instant case even though it is governed by post-URAA | aw
There is no indication in the antidunping statute or the Statenent
of Admi nistrative Action (“SAA’) acconpanying the statute that the
new |aw prohibits the reporting of 19 U S C 8§ 1677a(c)(2)(A)
transportati on expenses on an aggregated or allocated basis. See
H R Doc. 103-316, at 823 (1994), reprinted in 1994 U S.C. C A N.
4040.

® Torrington acknow edges that this Court has al ready approved
of Commerce’ s acceptance of aggregated international freight data
where a respondent could not report ocean and air freight
separately and, noreover, presents no reason why this Court should
depart fromits previous holdings. See Torrington’s Mdt. J. Agency
R at 9-10.
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frei ght expenses because Conmerce had (1) determned that “it could
not link specific sales to specific shipnments” and (2) “properly
verified that the expenses were reasonably allocated”, thus
satisfying “its duty to i nvesti gate the met hodol ogy proposed by t he
respondent to determine whether it was ‘reasonable and
representative

"7 of the underlying information. 21 CIT at 498, 965

F. Supp. at 46.

The Court adheres to its prior decisions in Torrington 1,

Torrington Il and Torrington 111 and finds that Commerce’s

determ nati on was supported by substantial evidence and ot herw se
in accordance with law. Commerce verified that it could not |ink
specific sales to specific shipnents. In particular, Comerce
found that there were “no custoners listed on the air-freight
i nvoi ces.” Torrington's Ex. 8, SKF Verification Report at 4.
Commerce al so verified that the expenses were reasonably al |l ocat ed.
See id. Specifically, Comrerce verified the accuracy and
conpl eteness of SKF s reported aggregated freight expenses and
wei ghts by “tracing data on freight invoices to detailed reports
provi ded by freight carriers.” 1d. Commerce al so weighted the air
and ocean rates “by shipnent wei ght so that the data reflected the
proper ratio of air freight expense to total shipnents and ocean-
frei ght expense to total shipments.” 1d. Thus, Comrerce satisfied

its duty to investigate the nethodology proposed by SKF and
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determined that it was reasonable and representative of the

under | yi ng i nformation.

The Court has considered Torrington’s other contentions and

finds that they have no nerit. Commerce is sustai ned.

CONCLUSI ON
This case is remanded to Conmerce to: (1) match United States
sales to simlar hone nmarket sales before resorting to CV; and (2)
annul all findings and conclusions nmade pursuant to the duty
absorption i nquiry conducted for this review. Conmerce is affirmed

in all other respects.

NI CHOLAS TSOQUCALAS
SENI OR JUDGE

Dat ed: July 13, 2000
New Yor k, New York



