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OPINION

INTRODUCTION

This case comes before the Court on Plaintiffs Rule 56.2 Motion For Judgment Upon The
Agency Record ("Plaintiffs Mation™), challenging the decison of the Internationd Trade Adminigration

of the U.S. Department of Commerce ("Commerce’ or "the Department™) in Find Affirmative

Countervailing Duty Determingtion; Stainless Sted Plate in Coils from Belgium, 64 Fed. Reg. 15567

(1999) ("Eind Determination’). Plantiffs disoute Commerces finding in this investigation that certain

programs or transactions did not confer countervailable subsidies upon a Belgian producer of stainless
ged coiled plate, and question whether the Department accurately measured the subsidies that it found

had been conferred.

Counsel have presented well-briefed and ably argued claims concerning the various pointsin
dispute. Upon congderation of these arguments, the Court finds that aremand is necessary so that
Commerce may (a) evauate whether it erred in not investigating the Government of Belgium's ("GOB")
1984 purchase of stock in the Belgian sted company Siderurgie Maritime SA ("Sidmar™), and (b)
consider record evidence which gppears to undermine its conclusion that no subsidy was conferred
though the GOB's participation in ajoint venture with Sidmar. In al other respects, the Fina

Deaerminationis affirmed.
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BACKGROUND

On March 31, 1998, Paintiffs filed a countervailing duty petition with Commerce aleging that a
Belgian producer of sainless sed platein coils, ALZ N.V. ("ALZ"), had benefitted from numerous
types of subsidies provided by the GOB, the regionad Government of Flanders ("GOF") and the

European Commission ("EC"). See Initiation of Countervailing Duty Investigations. Stainless Sted

Plate in Coils from Belgium, Itay, the Republic of Korea, and the Republic of South Africa, 63 Fed.

Reg. 23272 (1998) (“Initiation Notice’). Based upon thisinformation, on April 28, 1998, Commerce

initiated a countervailing duty investigation concerning the subject merchandise, identifying fourteen
programs operated by the GOB and the GOF, and five programs operated by the EC, that potentialy
provided countervailable subsidies' to the Belgian stainless stedl coiled plate industry. 1d. at 23273.
Besdes subsidies that were dlegedly provided directly to ALZ, Commerce dso investigated whether
certain subsidies provided to Sidmar should be attributed to ALZ, on account of Sidmar's ownership

interestsin ALZ. Seeid.

On August 28, 1999, Commerce issued its Preliminary Determinatior? and, after conducting

1 Although Commerce listed only fourteen "programs' as subject to investigation, some of
these numbered programs were no than generd headings covering multiple potential subsidies. See,
eg., Initiation Notice, 63 Fed. Reg. at 23273 (listing seven potentia countervailable programs, such as
"Grants and Interest Rebates' and "Accderated Depreciation” under heading number eight, entitled
"Benefits pursuant to the Economic Expansion Law of 1970").

2 Prdiminary Affirmative Countervailing Duty Determination and Alignment of Find
Countervalling Duty Determination With Find Antidumping Duty Determination: Stainless Sted Plate in
Cails From Bdgium, 63 Fed. Reg. 47239, 47245 (1998) ("Prdiminary Determination’).
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verification and consdering the parties case and rebuttd briefs, issued its Find Determination on March

31, 1999. See Find Determination, 64 Fed. Reg. at 15584 (finding the countervailable subsidy rate for

ALZ to be 1.82 percent, ad valorem). Four aspects of this determination are rlevant to Plaintiffs

chalenge and are discussed in the respective sections below.

ANALYSIS

A

STANDARD OF REVIEW

In reviewing Commerce's determination, the Court “shdl hold unlawful any determination,
finding, or conclusion found . . . to be unsupported by substantia evidence on the record, or otherwise
not in accordance with law.” 19 U.S.C. 8§ 1516a(b)(1)(B) (1994). "Aslong asthe agency's
methodology and procedures are reasonable means of effectuating the statutory purpose, and thereis
subgtantiad evidence in the record supporting the agency's conclusions, the court will not impose its own
views asto the sufficiency of the agency'sinvestigation or question the agency's methodol ogy.”

Ceramica Regiomontana, SA. v. United States, 10 CIT 399, 404-5, 636 F. Supp. 961, 966 (1986),

af'd, 810 F.2d 1137 (Fed. Cir. 1987). "Substantia evidence is something more than a'mere scintilla,™
and must be enough evidence to reasonably support the Department's conclusion. 1d. at 405, 636 F.

Supp. at 966.
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REMAND ISNECESSARY SO THAT COMMERCE MAY EITHER
RECONSIDER OR ELABORATE UPON ITSDECISION NOT TO
INVESTIGATE THE GOB'S 1984 EQUITY INFUSION INTO SIDMAR.

Paintiffs first claim challenges Commerce's decision not to investigate the GOB's 1984

purchase of Sidmar's common and preferred shares (characterized by Plaintiffs as an "equity infuson”).

Inther initid petition to the Department, Plaintiffs dleged that five GOB programs provided
subsdies specificaly to ALZ, and that another three programs provided Sdmar subsdies "that are
[attributableto ALZ." Plaintiffs Countervailing Duty Petition of 03/31/98 & iii and 33-42. Plaintiffs
did not identify the GOB's 1984 investmentsin Sidmar as a subsdy "[dttributable to ALZ," dthough
they did reference these investments in a separate section of the petition entitled "Overview of the
Bdgian Industry Producing Stainless Sted Plate in Coils and the Subsidies Alleged.” 1d. &t iii and 28.
In the overview section, Plaintiffs stated that "[i]n 1984 the GOB increased its ownership in Sdmar
through a combination of debt to equity conversons and direct equity infusons. ..." Id. at 30. As
support, Plaintiffs cited and attached excerpts from a 1988 book which briefly described these
transactions and noted that "[t]he [European] Commission indicated thet in its view the Belgian
government had overvaued the shares acquired in Sidmar, but was 'prepared to consider that a higher
price could be consdered normal for the purchase of a blocking minority." Id. at Ex. B-8, p. 124.
Apart from this one sentence statement, however, which was made in the course of agenera discusson

of the GOB's ownership interestsin both ALZ and Sidmar, Plaintiffs petition did not address the 1984
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equity infuson in Sidmar.2

Presumably because of thisfact, Commerce did not list these investments as subject to

invegigetion in its Initiation Notice of April 28, 1998. See Initiation Notice, 63 Fed. Reg. at 23273.

Faintiffs neither specificaly chalenged this action, nor commented on Commerces falure to investigate

these invesments in the Prdiminary Determination  Three days prior to the start of verification,

however, Plaintiffs requested that Commerce examine the terms of the GOB's 1984 acquisition of
Sidmar stock through a debt-to-equity conversion and verify the methodology used by the GOB to
arive a the vaue per share. See Letter from Petitioners to Commerce of 11/06/98 a 9-10. Plaintiffs
followed up this request by arguing in their case brief, submitted following verification, that Commerce
should countervail these transactions because the GOB failed to make an objective andyss of the
commercid soundness of itsinvestment in Sdmar. See Petitioners Case Brief of 02/11/99 at 17-33;

Finad Determination, 64 Fed. Reg. at 15575.

In the Find Determination, Commerce declined to investigate these transactions, snce it found

that Plaintiffs "first made this dlegation” after the regulatory deadline set out in 19 CER. 8

351.301(d)(4)()(A). Eind Determination, 64 Fed. Reg. at 15575. Inrelevant part, 19 C.F.R. 8§

351.301(d)(4)(i) (2000)* provides tha "[a] countervailable subsidy alegation made by the petitioner or

3 Intheir response to questions posed by the Court, Plaintiffs note that Ex. B-19 to their
petition of March 31, 1998, which contains alisting of sate aid to the Belgian sted industry, dso
gpecificaly identifies the purchase of Sdmar shares by the GOB. See Plaintiffs Response To Question
Posed In The Court's Order Dated March 14, 2000, at 4 (citing Ex. B-19 a 6). This portion of Ex. B-
19 does not appear to have been cited in Plaintiffs petition.

4 The applicable regulations for this investigation were those in effect as of April, 1998. See
Find Determination, 64 Fed. Reg. at 15567. Where there have been no subsequent changes to these




Court No. 99-06-00362 Page 7
other domedtic interested party is due no later than: (A) [i]n acountervailing duty investigation, 40 days

before the scheduled date of the preliminary determination.”

Paintiffs advance both factud and legd arguments why this decison wasin error. For the

reasons sated below, the Court remands this issue to Commerce for further consideration.

1

Commerce Did Not Mischar acterize Plaintiffs Claim asa" New Subsidy Allegation.”

Pantiffs firs argue that, rather than presenting anew subsidy dlegation, their case brief "smply
represented alega theory about how to treet factud information aready on the record.” Memorandum
Of Law In Support Of Paintiffs Motion For Judgment On The Agency Record ("Plantiffs
Memorandum”) at 8. Essentidly, Plaintiffs claim that Commerce misconstrued record evidence in

finding that the 1984 transactions were not dready a part of the Department's investigation.

Pursuant to19 U.S.C. § 1671a(b)(1) (1994) ("Petition requirements"), a proper subsidy
dlegation "aleges the dements necessary for the imposition of the duty imposed by section 1671(a) of

[Title 19].”> Section 1671(a) states that a countervailing duty shal be imposed if Commerce

regulations, the Court cites to their most recent codification. (i.e., the 2000 regulations).

5 19 C.F.R. 8 351.202(b)(7)(ii)(B) (2000) implements this provision by requiring that a
petition requesting the impogtion of countervailing duties include, "to the extent reasonably available to
the petitioner,” information on:

The aleged countervailable subsdy and factud information (particularly documentary
evidence) relevant to the aleged countervailable subsidy, including any law, reguletion,
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determines that a government is providing a“ countervailable subsdy with respect to the manufacture,
production, or export of aclass or kind of merchandise imported . . . into the United States” 19
U.S.C. §1671(a) (1994). A subsidy, inturn, is deemed to be conferred when a government authority
"provides afinancid contribution,” including an equity infusion, "to a person and a bendfit is thereby
conferred.” 19 U.S.C. § 1677(5)(B) & (D) (1994). "Government provision of equity does not per se

confer a countervailable benefit," however. Comeau Seafoods Ltd. v. United States, 13 CIT 923, 935,

724 F. Supp. 1407, 1417 (1989). Rather, 19 U.S.C. § 1677(5)(E) (1994) provides that, "in the case
of an equity infuson,” a benefit is generdly conferred "if the investment decison isinconsstent with the

usua investment practice of private investors.”

In light of these requirements, it is clear that Plaintiffs did not properly alege, until submission of
their case brief, that the 1984 investments in Sdmar congtituted countervailable subsidies that should be
investigated. Although Plaintiffs initia petition noted that "[ijn 1984 the GOB increased its ownership in
Sidmar through a combination of debt to equity conversons and direct equity infusons” Plantiffs
Countervailing Duty Petition of 03/31/98 at 30, this genera statement was made only in the "overview"
section of their petition. Plantiffs did not list these investments with the other aleged subsdies that it
specificaly requested to beinvestigated. Nor did Plaintiffs alege the e ements necessary for the

imposition countervailing duties, since their petition failed to indicate that any "benefit" was conferred

or decree under which it is provided, the manner in which it is paid, and the vadue of the
subsidy to exporters or producers of the subject merchandise.

Seeas0 19 U.S.C. 8 1671a(c)(1)(A) (1994) (providing that, within 20 days after a petitionisfiled,
Commerce shdl "determine whether the petition aleges the dements necessary for the imposition of a
duty under section 1671(a) of [Title 19] and contains information reasonably available to the petitioner
supporting the alegations’).
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through the GOB's equity investments.

Notwithstanding thisinitia shortcoming, Plaintiffs advance multiple arguments for why their case
brief did not advance a"new dlegation." Firdt, Plaintiffs note thet the 1984 infuson was just onein a
series of related sted restructuring subsidies that was dready being investigated by Commerce. This
fect, Plaintiffs argue, "illustrates the error in the agency's characterization of the 1984 transaction asa

'new subsidy dlegation.™ Plaintiffs Memorandum at 10.

While Plaintiffs gppear correct in noting the smilarity of the Sidmar investments to other
financid contributions that were under investigation (namely, the GOB's 1985 equity invesmentsin
ALZ), thisfact does not excuse Plaintiffs earlier failure to identify these transactions in an enumerated
clam. Although made pursuant to the same generd GOB plansfor aiding the sted industry, the GOB's
purchase of Sidmar common and preferred stock involved different transactions and separate
companies than the GOB's investmentsin ALZ. Moreover, because 19 U.S.C. § 1677(5)(E) (1994)
provides that a benefit will normaly be conferred through an equity infusion when “the investment
decison isinconsstent with the usud investment practice of private investors,” different financid
contributions made pursuant to the same generd program may lead to opposing countervailability

determinations® Cf. Nation Ford Chem. Co. v. United States, 21 CIT 1371, 1377, 985 F. Supp.

6 In recognition of thislegd standard, Commerce separately investigated each financial
contribution under the GOB's Claes and Gandois plans to determine "whether the GOB investment was
inconsstent with the usua investment practice of private investorsin Belgium." Find Determination, 64
Fed. Reg. at 15569. In so doing, Commerce requested specific information concerning each of the
GOB's 1985 equity infusonsto ALZ. See Dept of Commerce Countervailing Duty Questionnaire at
2-3 (seeking information on the converson of BF 1,161 billion in state-guaranteed debt to equity and
the purchase of additiond ALZ sharesfor BF 1,400 billion). Commerce then analyzed the GOB's
purchase of ALZ's "preference shares' in 1985 separately from its investigation of the GOB's purchase
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133, 138 (1997) (recognizing that even subsidy determinations involving a previoudy reviewed

program are "fact-gpecific’ and subject to changed circumstances), aff'd, 166 F.3d 1373 (Fed. Cir.
1999). Such factorsillustrate the uniqueness of the Sidmar transactions and reasonably support
Commerce's decison to treat Plantiffs claims concerning them as distinct from those subsidy clams

dready under investigation.

Faintiffs second clam isthat Commerce wrongly consdered Plaintiffs argument to be a new
adlegation because dl the factud information relevant to the 1984 equity transaction was on the record.
See Raintiffs Memorandum at 11-12. While this evidence may raise questions about whether
Commerce had timely "discovered” this dleged subsidy (as discussed below), the mere fact that
information about the transaction had been put into the record says nothing about whether the GOB's
purchases of Sidmar's stock congtituted a distinct transaction. Nor does such evidence demonstrate
that Plaintiffs "dlege[d] the e ements necessary for the impodtion of [a countervailing] duty,” as required
by 19 U.S.C. § 1671a(b)(1) (1994), within the time limitslaid downin 19 CF.R. 8§
351.301(d)(4)(i))(A) (2000). Thus, evenif true, this argument provides no basis for disturbing

Commerce's characterization of the facts beforeit.”

of ALZ's"common shares' in that year, and concluded in both instances that the equity infusions did not
condtitute contervailable subsidies. See Find Determination, 64 Fed. Reg. at 15569-70.

7 Plantiffs further gopear to argue that, because this record evidence was sufficient to make a
subsidy determination, Commerce erred in finding this evidence inadequate. See Plantiffs
Memorandum a 12. ("Thus, to the extent the agency's consderation of a new alegation turns on
whether the record evidence is sufficient to make a determination regarding a program's
countervailability, the 1984 equity infuson did not condtitute a'new dlegation’ given the abundance of
record evidence concerning this subsidy.”). As noted above, in the Fina Determination Commerce
rgjected Plaintiffs allegation because it was untimely -- not because the record evidence supporting it
was inadequate. To the extent Plaintiffs attack a rationale that was not advanced by Commerce in the
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Findly, the Court aso rgjects Plaintiffs argument that the 1984 equiity infusion did not congtitute
anew subsdy alegation because "it clearly occurred within the time period being examined by
Commerce" Plaintiffs Memorandum at 10 n.4. The time period examined by Customs corresponds
to the time period over which the Department must alocate non-recurring subsidies (i.e., the average
useful life ("AUL") of afirm's assats) when determining a subsdy rate for the period of investigation (in
this case, 1997). See 19 C.F.R. § 351.524(b) (2000) (codifying the Department's practice of
dlocating non-recurring benefits). It is unrelated and irrelevant to whether a party has made an
adequate and timely subsidy dlegation.  To find otherwise would make Commerce's regul ations
concerning timely alegations meaningless, since, under Plaintiffs argument, any subsidy conferred in the

decade or two prior to the period of investigation would automaticaly be alleged (regardless of whether

arespondent actudly aleged the subsidy).2 See, e.q., Find Determination, 64 Fed. Reg. at 15568

(noting the AUL for ALZ and Sdmar's assets as 15 and 19 years, respectively).

In short, the Court finds that substantia record evidence supports Commerce's concluson that
Paintiffs case brief raised a"new dlegation” with respect to the Sdmar share transactions, in violation
of the time limits of 19 C.F.R. § 351.301(d)(4)(i)(A) (2000). Pantiffs have identified no groundsfor

disurbing this finding.

Final Determination, the Court will not consder their argument. See SEC v. Chenery Corp., 332 U.S.
194, 196 (1947) ("[A] reviewing court, in dedling with a determination or judgment which an
adminigtrative agency doneis authorized to make, must judge the propriety of such action soldy by the
grounds invoked by the agency.").

8 Theissue of whether a petitioner made atimely subsidy dlegation, however, is independent
from whether Commerce has an independent obligation to investigate subsidies discovered during an
investigation. See infra, Section 111.B.3 (remanding for Commerce to consider whether it had alega
obligation to investigate the 1984 acquisition of Sidmar stock).
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2

Remand I's Necessary So That Commerce May Either Conform its Decision Not
to Accept Plaintiffs New Subsidy Allegation with its Prior Decision to Investigate
Untimely Allegations, or Explain its Apparently Inconsistent Actions.

In addition to chalenging Commerce's characterization of the facts, Plaintiffs alege that
Commerces rgection of its dlam isinconsstent with its earlier decison to examine Plaintiffs untimely
alegations concerning the GOB's 1987 and 1993 sales of ALZ stock to Sidmar. See Plantiffs
Memorandum a 13. Such inconsistency, Plaintiffs argue, is directly contrary to this Court's holdings
that Commerce must either conform its actions to its prior decisions or explain the reasonsfor its

departure. Id. at 13 & n.10.

"Although Commerce istraditiondly granted broad discretion in its selection of methodology to
implement the [antidumping and countervailing duty satutes], Commerce may not abuse its discretion

and its choice of methodology may not be arbitrary.” Hussey Copper, Ltd. v. United States, 17 CIT

993, 997, 834 F. Supp. 413, 418-19 (1993). Rather, "an agency must ether conform itself to its prior
decisgons or explain the reasons for its departure.” 1d. at 997, 834 F. Supp. a 418. Thisrule against
creating conflicting precedents "is not designed to redtrict an agency's consderation of the facts from
one case to the next, but rather it isto insure congstency in an agency's adminigtration of a datute” 1d.
Accordingly, it iswell-established that Commerce may depart from aprior practice so long as it

provides a"'reasoned analysis" for its change. See Rugt v. Sullivan, 500 U.S. 173, 187;° Motor

9 Asexplained by the Supreme Court:

[T]he agency, to engage in informed rulemaking, must consder varying interpretations
and the wisdom of its policy on acontinuing basis. An agency isnot required to



Court No. 99-06-00362 Page 13

Vehicle Mfgs. Assn of the United States, Inc. v. State Farm Mutua Automobile Ins. Co., 463 U.S. 29,

42 (1983); accord Mantex, Inc. v. United States, 17 CIT 1385, 1399, 841 F. Supp. 1290, 1302-03

(1993).

Inits brief, Defendant attempts to address the Department's apparent inconsistency by
disinguishing the late dlegations Commerce did choose to investigate. Specifically, Defendant states

thet

dthough plaintiffs filed their submisson describing these additiond share transactions
after the regulatory deadline, the filing took place prior to the preliminary determination
and verification of questionnaire responses. Consequently, there was time for
Commerce to solicit additiona information and to verify such information with respect
to these transactions. Additiondly, ALZ did not argue that plaintiffs submisson
describing these additiond share transactions congtituted an untimely filed subsidy
dlegation. See Def.'s Exh. 2, Pub. Doc. 72. Indeed, in Fnd Affirmative
Countervailing Duty Determination: Stainless Sted Sheet and Strip in Coils from
France, 64 Fed. Reg. 30774, 30787 (June 8, 1999), Commerce exercised its
discretion to address a subsidy dlegation filed after the deadline because the
respondents did not express an objection to the petitioners alegation with respect to its
possible untimeliness.

Memorandum Of The United States In Opposition To Plaintiffs Motion For Judgment Upon The

Adminigtrative Record ("Defendant's Response”) at 17.

This explanation might sufficiently ditinguish the two Stuations, Snce Plaintiffs case brief

establish rules of conduct to last forever, but rather must be given ample latitude to
adapt its rules and palicies to the demands of changing circumstances.

Rug, 500 U.S. at 186-87 (citations and interna quotations omitted).



Court No. 99-06-00362 Page 14
discussing the GOB's 1984 Sidmar investments was submitted after verification and had drawn a

protest from the respondents. See Find Determingtion, 64 Fed. Reg. at 15575 (noting ALZ's

untimeliness argument); see also American Farm Linesv. Black Bal Freight Service, 397 U.S. 532,

539 (1970) ("[1]t isawaysthe discretion of . . . an adminidirative agency to relax or modify its
procedura rules adopted for the orderly transaction of business before it when in agiven case the ends
of justice requireit. Theaction of [an agency] in such a case is not reviewable except upon a showing
of substantia prejudice to the complaining party.™) (quoting NLRB v. Grace Co., 184 F.2d 763, 764
(8th Cir. 1953)). The Government's problem, however, liesin the fact that this explanation was made
only by the Department of Justice in the course of this litigation, and not by the Department of

Commercein its countervaling duty investigation. See Burlington Truck Lines, Inc. v. United States,

371 U.S. 156, 168-69 (1962) (" The courts may not accept . . . counsd's post hoc rationdizations for
agency action; . .. an agency's discretionary order [must] be uphdd, if at dl, on the same basis

aticulated in the order by the agency itsdlf.”).

A review of the Find Determination, the Preliminary Determination, and the other papersin this

casefalsto show any amilar explanation by Commerce of why it chose to investigate some untimely
dlegations, but not others. Rather, the record smply shows that in one instance Commerce used its
discretion to congder untimely alegations, while in alater instance it decided not to do so. Compare

Finad Determination, 64 Fed. Reg. at 15575 ("[W]e have not conducted an investigation of the Sidmar

share transactions because the petitioners did not meet this regulatory deadline."), with Memorandum of
08/28/98 from Team to Richard Moreland (" Concurrence Memorandum; Summary of Issues’) at 5-6
(investigating the 1987 and 1993 sale by the GOB of its sharesin ALZ to Sidmar, despite the

observation that petitioners asked Commerce to investigate these transactions "[o]nly in the more recent
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submissions made after the deadline for filing new adlegations'). Such inconsstency by Commerceis

inappropriate, absent an adequate explanation.

Accordingly, this aspect of the Find Determination is remanded with ingructions that

Commerce either conform its decision not to accept Plaintiffs new subsdy alegation with its prior
decison to investigate untimely alegations, or explain on the record the reasons for this apparent
inconsstency. To ensure consistency with other investigations, Commerce is dso ingtructed to explain
how its decison on remand comports with other instances where it has used its discretion to smilarly

reject or accept untimely dlegations.*®

3
Remand I s Necessary For Commer ceto Consder Whether it Had
a Legal Obligation to I nvestigate the 1984 Equity Infusion in Sidmar .
Asan dterndive to their arguments above, Plaintiffs assert that, even if their case brief did
make a"new alegation,” Commerce was required by statute to consider the Sidmar share transaction in

the Finadl Determination  According to Plaintiffs, 19 U.S.C. § 1677d and its implementing regulation, as

well as19 U.S.C. § 1677m(e), impose on Commerce an obligation to consider subsidies discovered

during an investigation. Commerce violated these mandates, Plaintiffs claim, by ignoring rdigble record

10 Such ingtances include, but are not limited to, Final Negative Countervailing Duty
Determination; Certain Granite Products From Italy, 53 Fed. Reg. 27197, 27205 (1988) (declining to
investigate an uncreditworthiness dlegation made "two days before our departure for verification™
where " [n]ot only the verification, but the entire investigation must be structured to accommodate [the]
andyss'); Find Negative Countervailing Duty Determination:  Silicon Metd From Brazil, 56 Fed. Reg.
26988, 26993 (1991) ("Because the Department collected the information on this aleged benefit (i.e,
the tax form) during verification, petitioners were judtified in atempting to bring this aleged benefit to
the attention of the Department. Therefore, petitioners clam is not untimely.”).
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data evidencing this subsidy. See Plaintiffs Memorandum at 16-17 ("Commerce was in possession of
al the verified information necessary to perform its statutory andysis and thus had no judtification for

failing to consder plaintiffs arguments.”).

In relevant part, 19 U.S.C. 8 1677d (1994) provides asfollows:

If, in the course of a proceeding under this subtitle, the administering authority discovers
a practice which appears to be a countervailable subsidy, but was not included in the
matters dleged in a countervailing duty petition . . . then the administering authority--

(1) shdl include the practice, subsidy, or subsidy program in the proceeding if the
practice, subsidy, or subsidy program appears to be a countervailable subsidy with
respect to the merchandise which is the subject of the proceeding. . . .

Inturn, 19 C.F.R. § 351.311 (2000) ("Countervailable subsidy practice discovered during investigation

or review") statesin relevant part:

(b) Inclusion in proceeding. If during a countervaling duty investigetion or a
countervailing duty adminigtrative review the Secretary discovers a practice that
appears to provide a countervailable subsidy with respect to the subject merchandise
and the practice was not aleged or examined in the proceeding . . . the Secretary will
examine the practice, subsidy, or subsdy program if the Secretary concludes that
sufficient time remains before the scheduled date for the find determination or find
results of review.

(c) Deferral of examination. If the Secretary concludes that insufficient time
remains before the scheduled date for the find determination or final results of review to
examine the practice, subsidy, or subsidy program described in paragraph (b) of this
section, the Secretary will:

(1) During an invetigation, alow the petitioner to withdraw the petition without
prejudice and resubmit it with an alegation with regard to the newly discovered
practice, subsidy, or subsidy program; or

(2) During an investigation or review, defer condderation of the newly discovered
practice, subsidy, or subsidy program until a subsequent adminigtrative review, if any.

(d) Notice. The Secretary will notify the parties to the proceeding of any practice the
Secretary discovers. . . .
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Based upon the plain meaning of this statute and regulation, it is dear that Commerce has an affirmative
duty to investigate subsidies discovered during the course of an investigation, even if (for practical

reasons) the investigation of the newly discovered subsidies must wait for an administrative review.**

While not chdlenging the vdidity of this obligation, the Government asserts that these provisons
are not relevant, since "Commerce did not indicate that it had discovered a 1984 equity infuson in
Sidmar during the proceeding.” Defendant's Response at 15. According to Defendant, "[t]he absence
of any such finding renders the statutory and regulatory provisions described above ingpplicable |Id. at

15-16.

Thisargument is unpersuasive. While it may be true that Commerce "did not indicate" thet it

had discovered the 1984 equity infusion in Sdmar, this explanation says nothing about whether

11 1tisnot clear, however, how Plaintiffs citation to 19 U.S.C. 8 1677m(e) (1994) supports
thelir argument. Section 1677m(€), entitled "[u]se of certain information,” is alimitation on Commerce's
power to disregard a party's deficient responses to information requests, in favor of facts available
under 19 U.S.C. 8§ 1677¢e(a) (1994). See Borden, Inc. v. United States, 4 F. Supp.2d 1221, 1246
(CIT 1998) ("[U]nder subsection (€), even if the initid information submitted is 'deficient’, and evenif,
after an opportunity to 'remedy or explain,’ the Department finds that information 'not satisfactory,’ it il
must use the information, rather than facts available, so long as the criteria of subsection (€) have been
met."); accord Mannesmannrohren-Werke AG v. United States, 77 F. Supp.2d 1302, 1313 (CIT
1999).

Here, thereis no indication that Commerce specificaly requested information from ALZ
concerning the 1984 equity infusion in Sidmar or found the information it had received inadequate.
This, of course, is not surprising, snce Commerce was not investigating this transaction. See Findl
Affirmative Countervailing Duty Determination: Stainless Sted Plate In Coils From Itdy, 64 Fed. Reg.
15508, 15517-18 (1999) ("[B]ecause the use of the Brite-EuRam program had not been alleged or
discovered in time to solicit adequate information from al of the necessary respondents, we have no
bas's upon which to use facts available with respect to this program. Accordingly, we are not making a
determination on the countervailability of the Brite-EuRam program in this proceeding.”). Thus, Plaintiff
hasfailed to show § 1677m(e) is applicable to this case.
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Commerce actudly discovered this transaction, should have discovered this transaction, or had this
potential subsidy brought to its attention.*? Here, Plaintiffs have identified record evidence collected by
Commerce during its investigation which indicates the existence of a countervailable subsidy.
Specificaly, Plaintiffs point to ALZ's questionnaire response, as well astheir own case brief, as
evidence not only of the equity infusion, but aso the terms of the transaction and the benchmark share
price needed to measure the benefit bestowed. See Plaintiff's Memorandum at 11. Such evidence, on
its face, appears to trigger Commerce's investigatory obligations under the plain language of 19 U.S.C.

§1677d and 19 C.F.R. § 351.311.

Despite the seeming rdlevance of thisinformation, in the Final Determination Commerce did not

12 Commerce does not have an unfettered right to decide whether it has discovered a potentia
subsidy. Such a power would contradict the affirmative obligation of 19 U.S.C. 8 1677d (1994), since
it would give Commerce the ability to ignore even manifest evidence of a subsdy that was placed
before it by one of the parties. Such a power would also conflict with Congress intention in adding this
provision to the Tariff Act of 1930, which wasto avoid "unnecessary separate” investigations and
"increasg{d] expenses and burdens’ by "includ[ing] such practices within the scope of any current
investigation, or make them apart of the library of subsidy practices so that personsin the future may
know of them when deciding whether to petition for an investigation.” Sen. Rep. No. 96-249, at 98
(1979), reprinted in 1979 U.S.C.C.A.N. 381, 484.

The Court is aware that Commerce's § 1677d obligation may alow a petitioner who failed to
make atimely subsidy allegation under 19 C.F.R. § 351.301(d)(4)(i)(A) (2000) to "cure" its mistake by
samply presenting evidence of a countervailable subsidy to Commerce beforeits find determination.
Congress, however, clearly intended that dl potentidly countervailable programs be investigated and
catalogued, regardless of when evidence on these programs became reasonably available.

Of course, a petitioner who does not timely make a subsidy dlegation, even though it could,
risks having Commerce defer its investigation to a subsequent administrative review. See 19 C.F.R. §
351.311(c)(2) (2000) (alowing Commerceto "defer consideration of the newly discovered practice,
subsidy, or subsidy program until a subsequent adminigrative review" if Commerce "concludes that
insufficient time remains before the scheduled date for the find determination.”). Thus, itisdwaysina
petitioner'sinterest to expeditioudy make Commere aware of potential subsidies.
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address this evidence.* Although Commerce found that Plaintiffs had untimely advanced their

alegations concerning the 1984 equity infusion, Find Determination at 15575, the Department said
nothing concerning its own, independent obligation to investigate potentia subsidies discovered during
the investigation. Failing such explanation, the Court isleft only to conclude that Commerce committed

legd error by smply overlooking or ignoring this record evidence.

Accordingly, this aspect of the Find Determinationis also remanded for further consideration

by Commerce. On remand, Commerce is ingtructed to examine the record evidence concerning the
1984 equity infusion in Sidmar thet it collected (or was put before it) during this investigation and, in

light of 19 U.S.C. § 1677d (1994) and 19 C.F.R. § 351.311 (2000), discuss whether it had an

obligation to investigate this transaction as a potentid subsidy for the Find Determination Should it find

13 Inits Response, Defendant states that

Theinformation relied upon by plaintiffs certainly does not provide a complete factua
basis for investigating, not to mention countervailing, benefits associated with a 1984
equity infuson in Sidmar. Of course, if thisinformation was sufficient to provide abass
for investigating a 1984 equity infusion, there is no reason why petitioners could not
havefiled atimey subsidy alegation consdering that such information wasfiled in June
1998.

Defendant's Response at 16.

This argument is problematic in two respects. Firgt, while Defendant correctly notes that
Faintiffs should have made atimdy subsidy alegation if dl the facts were reasonably avallable, this
point isirrelevant to whether Commerce had an obligation to investigate this transaction. Nothing in the
plain language of 19 U.S.C. § 1677d (1994) suggests that Commerce isrelieved of its obligation if a
petitioner could have made atimely alegation, but failed to do so.

Second, there is no finding by Commerce that the information Plaintiffs cite provides an
insufficient factua badis for investigating the 1984 equity infuson in Sdmar. Thus, counsd's observation
concerning this evidence can only be viewed as a post hoc rationdization, which this Court may not
consider.
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in the affirmative, Commerce is ingtructed to reopen its investigation, determine whether this transaction
condtitutes a countervailable subsidy, and (to the extent it does) adjust ALZ's net countervailable

subsidy rate accordingly.

C

COMMERCE DID NOT ERR IN ITSANALYSISOF SNCI
LOANSTO THE BELGIAN STEEL INDUSTRY.

Faintiffs next clam chalenges Commerces finding that loans made to the Belgian sted industry

by the Societe Nationale de Credite al'Industrie ("SNCI")** were not "specific" to that industry.

Before Commerce may countervail asubsidy, 19 U.S.C. 8 1677(5)(A) (1994) requires the

Department to find that the subsidy is "specific" to an enterprise or industry.® " Spedificity" may be

14 SNCI was apublic credit ingtitution which, until 1997, was fifty percent owned by the
Bedgian Government. Find Determination, 64 Fed. Reg. at 15570. Through medium and long-term
financing, SNICI "encouraged the development and growth of industrial and commercia enterprisesin
Bdgium." 1d.

15 A principd purpose of this requirement is to differentiate between those subsidies that distort
trade by aiding a specific company or industry, and those that benefit society generdly (like the police,
fire protection, roads and schools) and thus minimaly digtort trade, if at dl. See John Jackson, The
World Trading System: Law and Policy of International Economic Relations at 296-97 (2nd ed.

1998). As Professor Jackson has observed, "[t]he basic idea [behind specificity] is that when thereisa
foreign government subsdy that affects exports, in order for the importing country to respond with
countervailing duties it must be established that the subsidy is 'specific’ and not one that is o 'generdly
availabl€e that everyone in the exporting society can useit. Id. at 296; see dso Statement of
Adminigrative Action ("SAA") Accompanying the Uruguay Round Agreements Act ("URAA™), H.R.
Doc. No. 103-316, at 913 (1994), reprinted in 1994 U.S.C.C.A.N. 4040, 4230 ("Consistent with
longstanding U.S. practice, government assistance that is both generdly available and widdly and evenly
digiributed throughout the jurisdiction of the subsidizing authority is not an actionable subsidy.").
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edtablished in saverd ways, one of which isashowing that a particular industry received a
disproportionate share of the total subsidies provided under aprogram. See 19 U.S.C. §
1677(5A)(D)(iii)(111) (1994) (providing that a subsidy is specific "as amatter of fact” if "[a]n enterprise

or industry receives a disproportionately large amount of the subsidy™).

Inits Find Determination, Commerce concluded that loans made to the Belgian sted industry

by SNCI between 1987 and 1990 were not specific (and, thus, not countervailable) because the stedl

industry did not receive a disproportionate share of SNCl'sloans. Find Determingtion, 64 Fed. Reg.

at 15570-71, 15577. Plantiffs dlege that Commerce erred in two ways in making this determination:
first, by improperly departing from its former methodology for determining specificity; and second, by

improperly accounting for SNCI loans made to the Belgian stedl industry through indirect channdls.

16 This statute implements U.S. internationd obligations as established, inter dia, in Article 2 of
the 1994 Uruguay Round Agreement on Subsidies and Countervailing Measures. See SAA at 929,
reprinted in 1994 U.S.C.C.A.N. at 4241 ("Section 771(5A) [of the URAA] implements the provisons
of Article 2 of the Subsidies Agreement dedling with specificity."). Asnoted in the SAA, with respect
to the Agreement's requirements for specificity:

Notwithstanding the absence of de jure grounds for afinding of specificity, where there
are reasons to believe that the subsidy may in fact be specific, other factors may be
conddered. They are: (1) the use of asubsidy program by alimited number of certain
enterprises; (2) the predominant use by certain enterprises; (3) the grant of
disproportionately large amounts to certain enterprises; and (4) the manner in which
discretion has been exercised by the granting authority in the decison to grant a
subsdy. In congdering these four factors, the investigating authority is to take account
of the divergficaion of economic activities within the relevant jurisdiction, aswell asthe
length of time that a subsidy program has been in operation. Article 2.4 [of the
Uruguay Round Agreement on Subsidies and Countervailing Measures| requires that
any determination of specificity be dearly substantiated on the basis of postive
evidence.

Id. at 913-14, reprinted in 1994 U.S.C.C.A.N. at 4230.
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Each of these pointsis discussed below.

1
Commer ce Reasonably Explained Why it Applied a Different M ethodology
to Determine Whether SNCI Loansto the Steel Industry Were " Specific.”

Thefirg error aleged by Raintiff isthat Commerce, without proper explanation, improperly

used a different methodology in the Fina Determination for determining specificity than that used in both

the Prliminary Determination and a previous investigation involving the same aleged subsidy from

SNCI, Find Affirmative Countervailing Duty Determination: Certain Sted Products From Belgium, 58

Fed. Reg. 37273 (1993) ("Certain Sted").

In Certain Sted, Commerce determined whether the Belgian stedl industry had recelved a
disproportionate share of al SNCI loans by comparing SNCI's loans outstanding to the sted industry

with SNClI's loans outstanding to al other borrowers. Find Determination, 64 Fed. Reg. at 15570

(cting Certain Stedl, 58 Fed. Reg. at 37280-81). In so doing, Commerce found that the Belgian stedl
industry had received a disproportionate share of SNCI's|oans before 1987, but not during 1987 and

1988. Id.

In the Preliminary Determination in this case, Commerce applied this methodology to data on

outstanding SNCI investment loansin 1989 and 1990, and preliminarily concluded that "loans
approved between 1987 and 1990 . . . were non-specific and, therefore, not countervailable” 1d. In

the Final Determination, however, Commerce -- though coming to the same result -- gpplied a different

methodology. Commerce explained:
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In achange from the andyss used in Certain Seel and the Preliminary
Determination, we have focused our andlysis on the stedl industry's share of |oans
approved in agiven year rether than that industry's share of loans outstanding in agiven
year. We believe the former provides a better indication of whether loans are limited to
gpecific industries. Loans outstanding can be affected by other factors besides the
approva process which are not relevant to a specificity determination, such as the terms
of loans. Therefore, for the final determination, we are modifying our andysisto
examine the percentage of loans gpproved for the basic metals industry in each year.
On this basis, we determine that the stedl industry did not receive a disproportionate
share of SNCI loans for the years 1987 through 1990.

1d. (emphasis added).

As noted previoudy, while Commerce is granted broad discretion in its adminigration of the
antidumping and countervailing duty laws, its exercise of this discretion may not be arbitrary. Rather,
Commerce "must either conform itsdlf to its prior decisions or explain the reasons for its departure.”
Hussey Copper, 17 CIT at 997, 834 F. Supp. at 418; see dso Rug, 500 U.S. at 187 (requiring a

"reasoned andysis').

In this case, Commerce's explanation, though short, was adequate. Here, Commerce's
undisputed god was to determine whether the Belgian sted industry received disproportionately
favorable treatment from SNICI during each of the years under review. It was thus perfectly reasonable
for Commerce to focus on amethodology (loans approved) that is directly related to SNClI's actions
during the relevant period of time, in lieu of its previous methodology (Ioans outstanding) that was

susceptible to distortion from factors unrelated to SNCI's actions during that period.t” While

17 Infact, this gpproach is supported by the underlying facts here. Although in 1984 the sted!
industry directly received a disproportionate share (36.69 %) of al SNCI |oans granted, its share of
new loans decreased significantly theresfter (ranging from 2 %in 1990 to ahighof  7.77 % of new
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Commerce certainly could have provided alonger statement or more examples to support its new
gpproach, the inherent logic of examining SNCI's actual loan practices during the year under review --

as opposed to data which only reflects SNCI's prior loan practices -- speaks for itsdlf.

While Commerce's explanation adone is sufficient, the Department's gpproach is further

supported by the emergence of new evidence for the Find Determination In Certain Stedl, the

respondent argued that Commerce should consider the percentage of new loans opened or granted
(rather than totd loans outstanding) by industria sector, in each year, to make its specificity
determination. Certain Sted, 58 Fed. Reg. at 37290. Commerce responded to this proposa not by
rgecting it, but by stating that such an analysis was not possible, since "the GOB did not provide data
which would alow usto look at year-by-year shares or new loans issued as opposed to amounts

outsanding.” 1d. Smilarly, in the Prdiminary Determination, Commerce again examined only dataon

SNCI loans outstanding, since this was the only relevant data before the agency. See Prdiminary
Determination, 63 Fed. Reg. at 47245 (stating that for SNCI loans made before 1989 "[n]o new
information has been presented in this investigation to change our Certain Sted determination” and that
"[t]he GOB provided information on the sectora distribution of loans under the program for the years

1989 and 1990").

loansin 1986, not including loans made through coordination centers). Memorandum of 03/19/99 from
Team to Richard Moreland regarding the specificity of SNCI Loans at p. 4 ("SNCI Memorandum”').
Despite this sgnificant decrease, the large size of the 1984 loan caused the percentage of SNCl's loans
outstanding to the stedl indusiry to remain significantly higher than the corresponding numbers for new
SNCI loansto thisindustry from 1985-1990. For example, in 1985 new metal loans made directly to
the Belgian stedl industry congtituted only 3.87 % of loans granted, while metd loans outstanding
congtituted 17.7 %. 1d. Even by 1990, when the stedl industry took only 2 % of SNCI's new loans,
meta loans outstanding still accounted for 8.4 % of loans outstanding. 1d. As Commerce concluded in
examining this data, "the percentages of loans outstanding in each year after 1984 are aresult of the
large volume of loans granted to stedl in 1984 and not from loans granted thereefter.” 1d.



Court No. 99-06-00362 Page 25

For the Find Determination, however, Commerce had, for the first time, information on SNCl's

loans approved during agiven year. In response to this information, Commerce sated in its

Memorandum on this subject that

[i]n Certain Steel, we used the figures for "tota |oans outstanding,” because we did not
have information to conduct a year-by-year analyss of loans gpproved. (Certain Steel
at 37290) In the present case, we have information on loans approved for every year
between 1984-1990. Therefore, we are including this datain our analyss.

SNCI Memorandum at 3.

Commerce's decision to examine SNCI loans gpproved in the Find Determination can not be

congdered arbitrary in light of this reasoned explanation. See Rugt, 500 U.S. at 187. The

Department's SNCI Memorandum, which is cited in the Find Determination,*® makes clear that its

decison to examine loans gpproved in the Fina Determination -- as opposed to loans outstanding in

Certain Stedl and the Prdiminary Determination -- was the result of examining the best evidence before

it in each circumgtance. In the Find Determination, Commerce had before it new and better evidence

than it had previoudy, and it decided to use thisdata. Not only is such aresult reasonable, but it raises
the question of whether Commerce's use of this data should even be characterized asa"change' in its

methodology (as opposed to the application of the same methodology to different data).

In short, Commerce provided reasonable explanations for why it did not rely on SNCl's loans

outdanding in the Finad Determingtion  This aspect of the Find Determingtion is therefore affirmed.

18 64 Fed. Reg. at 15570.
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2

Commerce Did Not Err in Evaluating SNCI Loans
Made Through Coordination Centers.

Besides chdlenging Commerce's explanation for its new methodology, Plaintiffs argue that the
Department erred in evaluating certain SNCI |oans that were made indirectly to the Belgian stedl

industry.

In their case brief to Commerce, Plaintiffs argued that the data relied on by Commercein

Certain Stedl and the Prdliminary Determination understated the Belgian sted industry's share of SNCI

loans, since this data did not account for SNICI loans made through "coordination centers.” Petitioners
Case Brief of 02/11/99 at 34-37. Among other activities, coordination centers provide companies with
financid services, such as"'loan and equity financing and hedging of foreign exchange.” SNCI

Memorandum &t 2.

Agreaing with Rlaintiffs, for the Find Determination Commerce consdered such indirect loans

in its specificity determination. Find Determination, 64 Fed. Reg. at 15577. Commerce, however,

was unable to obtain specific information on these loans, and was forced to make an gpproximation
based on limited evidence. See SNCI Memorandum at 3.2° Spexifically, Commerce found that SNCI

reported in its 1990 Annua Report that when loans made through coordination centers are accounted

19 Commerce found that "SNCI was unable to provide specific information on the share of
loans to the banking and finance sector that went to coordination centers for each year. Nor was it
able to report the amount of loans granted specificaly to the stedl industry through coordination
centers.”” SNCI Memorandum at 3.
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for, "the percentage of loans outstanding which went to the production and preliminary processing of
metalsindustry (which includes sted) increases from 8.4 percent to 10.7 percent” 1d. Using this data
on loans outdanding, Commerce estimated the percentage of |oans approved for the sted industry
through coordination centersin the years through 1990. To do this, the Department took the
percentage of SNCI's loans outstanding to stedl coordination centersin 1990 (2.3 %), divided it by the
percentage of outstanding SNCI'sloans to the banking and finance industry (through which SNCI
accounted for coordination center loans), and determined that stee coordination centers comprised
8.01 % of SNCI's loansto the banking and finance industry. 1d. at 4 and Attachment 1. Commerce
"then gpplied this percentage to the banking and finance industry's share of totd |oans granted for each
year" to

arrive at revised, estimated figures. 1d. at 4 (emphasis added).*® Based on these new numbers,
Commerce then andyzed whether the stedl industry had received a disproportionate share of SNCI
loans, and determined that |oans provided by SNCI from 1987 to 1990 were not specific to that

industry. Find Determination, 64 Fed. Reg. at 15571.

Faintiffs chalenge this methodology by arguing that, despite having rgected SNCI's figures for

loans outstanding, Commerce then (improperly) relied on these figuresin its caculations. According to

20 Expressed as aformula:

% of loans outstanding to steel estimated %
coordination centers 1990 (2.3%) Percentage of banking & of loans granted
= .0801 x financeloansgranted during = to steel industry
each year under review through coord.
% of loans outstanding to banking centers

and finance industry 1990 (28.7 %)
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Flaintiffs

despite concluding that "{1} cans outstanding can be affected by other factors. . . which
are not relevant to a specificity determination,” Finad Determingtion, 64 Fed. Reg. at
15,570, Commerce relied on a change in the percentage of outstanding loans held by
the stedl industry to estimate the percentage of 1oans granted to the sted indudiry in
1990. In so doing, the agency embraced the very gpproach it rgected in switching to a
different specificity methodology in the final determination. Based on this inherent
contradiction, Commerce's specificity determination should be remanded with
ingructions to caculate either a measurement of al SNCI loans granted to the sted
industry, including those loans provided through coordination centers, based on record
data concerning loans granted, or, if datais not available, to calculate the percentage of
al outstanding SNICI loans held by the sted industry.

Plaintiffs Memorandum at 22.

Paintiffs further argue that " Commerce's methodology compounds this error by extrapolating
the figure for 1990 to every year between 1984 and 1990," since "[t]he record is devoid of any
evidence that supports the agency's wholesde gpplication of its 1990 cdculations.” 1d. at 23. As
support, Plaintiffs observe that "not only does the agency explicitly Sate that the record contains no
information on the percentage of dl outstanding SNCI loans held by the stedl industry for years other
than 1990," but "the record contains evidence demonstrating that a higher percentage of coordination
center loans were made to the industria sector in 1989 than in 1990, presumably indicating that the
percentage of outstanding loans held by the sted industry in 1989 was higher than the 2.3 percent figure

used for 1990." 1d
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a

Thereis Nothing "Inherently Contradictory” about Commerce's Use of
SNCI's 1990 Data on Steel L oans Outstanding to Coordination Centers.

As noted above, substantial evidence supports Commerce's decision to use data on SNCI's

loans granted, rather than loans outstanding, for determining specificity in the Find Determination In
applying its new methodology, the Department did not “reject” record evidence concerning loans
outstanding. The record shows that Commerce used data on |oans granted because (a) it was better
evidence, and (b) this evidence was available to it for the first time. Commerce did not indicate that
evidence of loans outstanding was unrdliable, or that such evidence should not be used. On the
contrary, the record of this case, aswell as Plaintiffs own arguments, show that "data reflecting the
amount of loans outstanding is useful in the absence of evidence regarding the amount of loans

approved.” Defendant's Response at 24.

The Court does not agree that it was an "inherent contradiction” for Commerce to use the 1990
information on loans outstanding. Here, Commerce used this information as an dternative means of
measuring specificity, Snce specific information concerning loans granted to the sted industry through
coordination centers was not avallable. It did not use relected or manifestly incorrect data. Moreover,
Commerce did not smply rely upon the SNCI data concerning loans outstanding in 1990; it used this

figure to make an estimate of SNCI's loans approved through coordination centers (for the stedl

industry) for each year between 1984 and 1990. See SNCI Memorandum at 4. Such an approach is

perfectly consstent with Commerce's stated preference for "examin[ing] the percentage of loans

gpproved for the basic metalsindustry in each year," Find Determination, 64 Fed. Reg. at 15570, and,

absent a gpecific showing of error by Defendant, is a reasonable means of accounting for indirect loans
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made through coordination centers. Thus, there is nothing inherently wrong with Commerce's use of

these figures.

b

Commerce's Methodology Did Not Fail to Appreciate the Difference Between
L oans Granted and L oans Outstanding to Coordination Centers.

Turning from the generd to the specific, the Court so does not agree that Commerce, in using
SNCI's 1990 data on stedl |oans outstanding to coordination centers, "wrongly equated |oans granted
with loans outstanding." Plaintiffs Reply 2 at 8. Plaintiffs argue that Commerce erred in wrongly
equating loans granted to loans outstanding for 1990 by adding the coordination centers share of loans
outstanding in 1990 (2.3%) to the percentage of loans granted to the sted industry in 1990. Id. This
was incorrect, Plaintiffs argue, because the percentage of loans granted to coordination centersin 1990
was sgnificantly greater than the coordination center's share of loans outstanding in that year. Plantiffs
argue that, "[b]y failing to account for the discrepancy between loans granted to coordination centers
versus loans outstanding, Commerce's methodology thus artificialy reduces the amount of loans granted
to the sted industry by assuming that the coordination centers share for loans outstanding in 1990 isa
fair gpproximation of loans granted to coordination centersin that year." 1d. at 9-10 (emphasisin

origind).

Plaintiffs argument is based on a misunderstanding of how Commerce used the 1990 data. As

their briefs make clear, Plaintiffs presume that Commerce Smply added the percentage of outstanding

21 Reply Brief In Support Of Plaintiffs Motion For Judgment On The Agency Record
("Plantiffs Reply").
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SNCI loansto stedl coordination centersin 1990 (2.3 %) to SNCl's reported figures for either loans
outstanding or loans granted to the Belgium sted industry for the years 1987-90.2 Thisisincorrect.
As shown above, Commerce used the 2.3 % figure for loans outstanding to calculate the percentage
(8.01 %) of SNClI'sloans outstanding to the banking and finance industry that went to steel
coordination centersin 1990. See SNCI Memorandum at 4. From there, Commerce gpplied this
percentage to the banking and finance indusiry's share of total |oans granted for each year to
gpproximate figures for stedl loans granted. 1d. In 1990, for example, Commerce used 8.01 % asan
approximetion for the percentage of banking and finance |oans that went to stedl coordination centers,
multiplied this figure by 45.6 % (representing SNCI loans granted to banking and finance), and
estimated that 3.65 % of al SNCI loans granted went to stedl coordination centers. 1d.2 Similarly,
Commerce multiplied this 8.01 % figure by the percentage of SNCI loans granted to banking and

finance to calculate loans granted to stedl coordination centers for each of the years at issue. 1d.

Inlight of thisevidence, it is clear that Commerce did not, as Plaintiffs claim, ignore record

evidence "[b]y failing to account for the discrepancy between loans granted to coordination centers

22 Seeid. at 8 ("Commerce then added that percentage (i.e., 2.3 percent) to the percentage of
loans granted to the stedl industry in 1990."); id. at 11 ("These figures suggest that the percentage of
loans held by the stedl industry in 1989 was higher than the 2.3 percent figure used for 1990.");
Paintiffs Memorandum at 23 ("Accordingly, the record contains no support for (and even contradicts)
the agency's extragpolation of the data concerning the percentage of al outstanding SNCI loans held by
the stedl industry in 1990 to the years between 1984 and 1989.").

23 Commerce then added thisfigure (3.65 %) to the corresponding figure for SNCI loans
granted directly to the stedl industry (2 %), to conclude that 5.65 % of SNCI |oans made went either
directly or indirectly to the sted industry. SNCI Memorandum at 4. On this bass, Commerce
concluded that SNCI loans were not specific in 1990. See Finad Determination, 64 Fed. Reg. at
15570-71.
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versus loans outdanding.” Plaintiffs Reply a 9. By using record evidence on banking and finance
loans granted to approximate sted |oans granted through coordination centers, Commerce accounted
for the fact that "a greater share of loans was granted to coordination centers during the period in
question." Plantiffs Reply at 9 (emphasisin origina). Commerce did not, in usng SNCI's 1990 figure
on sted |oans outstanding, treat |oans granted and loans outstanding as comparable. Rather, it Smply
used this figure to gpproximate the percentage of |oans granted to "banking and finance' during the
years at issue that actually went to steel coordination centers. As such, Commerce's analyss neither

ignores nor contradicts record evidence.

c

Commerce Did Not Erroneoudy Extrapolate 1990 Data on Outstanding L oans
Hdld by the Bdgian Sted Indudtry in Analyzing Loans Granted to That Industry.

Finally, the Court rgjects Plaintiffs contention that record evidence contradicts the
Department's decision to use the 1990 loan figure in deriving loan information for other years. See
Paintiffs Memorandum at 23-24. According to Plaintiffs, Commerce's extrapolation of this data to the
years prior to 1990 is unsupported by substantia evidence, since the percentage of SNCI loans
granted through coordination centersin 1989 that went to companies in the industrid sector (90 %) is
greater than the corresponding percentage of SNCI loans that went through coordination centersto
such companiesin 1990 (74 %). Paintiffs Reply at 11. This evidence, Plantiffs say, "demondrat|es]
that a higher percentage of coordination center |loans were [sic] made to the indudtrial sector in 1989
thanin 1990." Paintiffs Memorandum a 23 (emphasis added). Thus, they conclude, "Commerce's
decision to derive the loan figures for prior years based on the lending patterns for 1990 contradicts the

record evidence, making this aspect of its SNCI specificity methodology unsupported by the record.”
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Plaintiffs Reply a 11.

Faintiffs argument fails on three counts. Firgt, Plaintiffs argument presumes that because a
higher percentage of coordination center loans was made to the indusiria sector in 1989 than in 1990,
a higher percentage of coordination center loans was aso made to the Belgian stedl industry in 1989.
Faintiffs identify no reason or evidence why thiswould be true, but Smply assume that the two figures

moved in tandem. Absent evidence, Plaintiffs assumption is unproved.

Second, Plaintiffs argument does not undermine the methodology chosen by Commerce. For

the Final Determination, Commerce compared sted |oans outstanding to total banking and finance loans

outstanding in 1990 to derive afigure (8.01 %) by which it could estimate the percentage of stedl loans
granted through coordination centers for the years at issue. See SNCI Memorandum a 4. While the

resulting figures may not be entirely accurate, they condtitute reasonable estimates derived from actud

record evidence of outstanding SNCI loans to steel coordination centersin 1990. In contrast,

correlating coordination center [oans made to the indudtrial sector in 1989 with such loans made to the
Bdgian ged industry in 1989 seems, absent evidence to the contrary, a clumsy means of estimating an

increesein the latter.  In the Fina Determination, Commerce appears to have recognized as much,

dating that "[i]nstead of employing the petitioners suggestion to include al coordination center loans to
industrid sectors and adding 10 percentage points to the calculation of loans provided to the stedl

industry, we are accounting for coordination centers by using the information specific to the steel

industry.” Find Determingtion, 64 Fed. Reg. at 15577 (emphasis added).

Third, Paintiffs argument is chalenged by record evidence showing that coordination centers
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played alessimportant role in 1989 than in 1990. See SNCI Memorandum at 3-4 ("[W]e aso saw no
indication that |oans through the coordination centers had a grester impact in the years prior to 1990.
Instead, the [SNCI] annual reports for those years indicate that the banking and finance sector, and
gpecificaly coordination centers, played aless sgnificant role in the years prior to 1990."). In 1989,
banking and finance (though which coordination center loans are accounted for in SNCI's annua
reports) congtituted only 40.6 percent of al SNCI's loans granted, compared to 45.6 percent for 1990.
SNCI Memorandum at 4. Thus, even if coordination center loans to the sted industry were actualy

higher as ardative percentage of al SNCI banking and finance loans in 1989 than in 1990, they would

not necessarily have condtituted a higher percentage of SNICl'stotd loans in 1989. Of coursg, it isthe
gted industry's percentage of totd loans that matters in determining whether SNICl's loans were

"gpecific.” See Find Determination, 64 Fed. Reg. at 15570 ("[F]or the find determination, we are

modifying our analyss to examine the percentage of [SNCI's] loans approved for the basic metas

industry in each year.") (emphasis added).

For the foregoing reasons, Plaintiffs have not shown that Commerce's methodology for
goproximating SNCI loans granted to stedl coordination centers for the years up to, and including,
1990 is unsupported by substantia record evidence. The Court accordingly upholds this aspect of the

Find Determination
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D

COMMERCE'SCALCULATION OF SIDMAR'SSALESDENOMINATOR
ISNOT CONTRARY TO LAW OR RECORD EVIDENCE.

Faintiffs third claim chalenges the manner in which Commerce alocated subsidies provided to

the Sidmar Group of companies ("Sidmar Group”) in calculating a subsidy rate.

When Commerce finds an event countervailable, it determines the gppropriate countervailing
duty rate by "divid[ing] the amount of the subsidy by the amount of sales products asssted by that

subsidy." Inland Sted Industries v. United States, 188 F.3d 1349, 1357 (Fed. Cir. 1999). % Inline

with this practice, Commerce determined the countervailing duty rate for the Sidmar Group by dividing
the countervailable subsidies it discovered (the numerator) that were attributable to the period of
investigation by the consolidated sdes figures reported by ALZ's for the Sidmar Group's Belgian stedl

operations during the period of investigation (the denominator). See Find Determination, 64 Fed. Reg.

at 15574; Defendant's Response at 26.

Providing Commerce with a sales "denominator,” however, was not a sraight-forward task.
To derive aBdgium-only salesfigure, ALZ took the revenues for the Sidmar Group's sted companies
located in Belgium and subtracted cost account information on intrascompany transfers. Reply Brief of

ALZ,N.V. of 02/11/99 ("ALZ Case Brief*) at 3; Find Determingtion, 64 Fed. Reg. at 15574. To do

this, ALZ was required to add in, and then subtract out, sdes revenue unrelated to any subsidies.

24 Although no regulations implementing this methodology had been promulgated by the time

of thisinvestigation, Commerce's practice is currently implemented in 19 C.F.R. § 351.525 (2000)
("Calculation of ad vaorem subsidy rate and attribution of subsidy to a product.”).
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Specificdly, dthough the Sidmar Group derived total sdles figures for its companies based on their
accounts starting with the number "70," cost accounts covering intra-company transfers did not
correpond exactly with the " 70" accounts. Rather, "[w]hile cost accounts beginning with the number
'60' (the '60 account’) correspond modly to 70 accounts, some of the items included therein

correspond to 74 account items." ALZ Case Brief at 3 (emphasis added). The Sidmar Group's " 74
accounts' covered "Other Operating Income.” 1d. The other costs corresponding to revenue items

recorded in the 74 accounts were recorded in accounts beginning with the number "61." 1d.

Because of thislack of correspondence, to smply deduct the Sidmar Group's intra-group 60
account entries from its 70 account revenues would have understated the Siddmar Group's stedl
revenues by deducting costs unrelated to sted sdles. Seeid. Inturn, if used asthe denominator to
cadculate a countervailing duty rate, this understated figure would have lead to a subsdy rate that was
ingppropriately high.?® To avoid this problem and "achieve complete correspondence between
revenues and expenditures,” ALZ added the Group's 70 accounts (turnover) and its 74 account (other
operating income), and then "deducted from that combined totd the intra-group acquisitions reflected in

accounts 60 and 61," to arrive at a consolidated sales figure. Find Determination, 64 Fed. Reg. at

15574,

25 ALZ explained that "if one company records the revenue from the sde of agood in a 70

account, the purchasing company would record the cost of the purchasein a 60 account. However, if
one company records the revenue in a 74 account, the purchasing company may record the cost in
either a 60 account or a61 account.” ALZ Case Brief at 3.

26 This would result because the amount of the subsidy, the numerator, would be divided by a
smaller (understated) denominator.
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In the Find Determination, Commerce gpproved of this gpproach, stating smply that "[a]s

noted by respondents, smply deducting the 60 account resultsin an understatement of Sidmar's
operating income. Thus, for purposes of our find determination, we have retained in Sidmar's sdes
denominator the revenue from account 74 because this is the most accurate information on the record.”

Id.

Faintiffs chalenge this agpect of the Find Determination on essentidly two grounds, one

substantive, one procedural. The Court finds neither argument persuasive,

1

Commerce Did Not Err in Failing to Exclude Revenue

From the Sdmar Group's" 74 Accounts.”

Faintiffs first argue that Commerce erred in using the sales figures provided by ALZ, since this
figure "included saes from a revenue account [the "74 accounts'] that bear no relation to Sidmar's
production of the subject merchandise" Paintiffs Memorandum at 25. According to Rlaintiffs, "[i]n
accordance with Commerce practice . . . these sdles should not have been reflected in SDMAR's sdes

denominator . .. ." Id. at 26.

Essentidly, Plaintiffs podt an argument that Commerce unjudtifiably departed from its former
practice for calculating countervailing duty rates. As noted previoudy, Commerce may depart from a
practice used in prior antidumping and countervailing duty investigations o long as it provides a
reasoned analysisfor its change. See Rudt, 500 U.S. at 187. Here, however, the Court need not

evauate the reasonableness of the Department's explanation, since Plaintiffs have failed to show that
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Commerce actudly departed from its former methodology.

Standing aone, Commerce's inclusion of a non-production-related source of revenue in the
denominator would certainly be contrary to its practice. See, e.q., Inland Sted Indudtriesv. United
States, 21 CIT 553, 563, 967 F. Supp. 1338, 1351 (1997) (“[Commerce] caculates the per-unit

subsdy rate by dividing the amount of the subsidy . . . by the appropriate portion of the subsidized

firm'ssdes™), af'd, 188 F.3d 1349 (Fed. Cir. 1999). Asdiscussed above, however, this non-

production-related revenue was effectively "removed” from the denominator by subtracting out the
Sidmar Group's 60" and "61" cost accounts, leaving only afigure representing the Group's
consolidated steel sdles. See ALZ Case Brief a 3. The only reason for the incluson of 74 account”
revenues in the first place was to ensure that "codts' unrelated to the Siddmar Group's stedl sdles were

not ingppropriately included in the denominator. See Certain Iron-Metd Castings From India. Find

Reaults of Countervailing Duty Adminidretive Review, 62 Fed. Reg. 32297, 32302 (1997) ("[I]tis

imperdtive that both the numerator (the benefit) and denominator (the universe of salesto which the
benefit gpplies) used in our caculation of a subsidy reflect the same universe of goods. Otherwise the

rate calculated will either over- or understate the subsidy attributable to the subject merchandise.”).

Inits briefs, Plantiffs argue only that Commerce improperly included "sdes from arevenue
account that bear no relation to Sidmar's production of the subject merchandise”; they do not discuss
the fact that this"improper” revenue was subtracted from the denominator before Commerce ran its

computations.?’ Because the resulting denominator used by Commerce appears to include only Sidmar

27 For example, dthough Defendant's Response discusses the record evidence concerning
why revenues from account 74 were included in the denominator, see Defendant’'s Response at 29 ("If
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Group sdesthat benefitted from subsidies, and because Plaintiffs have provided nothing to rebut this
appearance, the Court finds Commerce's denominator determination to be in accordance with law and

supported by substantia record evidence.

2

Commer ce Was Not Required to Use Facts Otherwise Available
In Calculating a Sales Denominator for the Sdmar Group.

Paintiffs dso chalenge the sdes denominator used by Commerce on procedura grounds.
According to Plaintiffs, the record shows that Commerce "had asked ALZ to report Sidmar's sales
data exclusive of non-production related sources of revenue on more than one occasion,” but that ALZ
repestedly failed to provide it with thisdata. Plaintiffs Reply at 15. Asaresult, Commerce was forced
to rely on "anewly estimated sales figure" for consolidated sales submitted at verification, id., "which
resulted in an inflated denominator and thus benefitted ALZ by incorrectly reducing the subsidy margin,”
Faintiffs Memorandum a 26. This reduced subsidy margin, Plaintiffs continue, "wrongly rewarded
ALZ for itsfalure to cooperate,” in violation of the policy objectives underlying the facts available rule,
Id. a 27. Thus, they propose, "thisissue should be remanded for Commerce to revise its denominator

cdculaion with the facts avallable rule™ 1d.

Commerce had excluded certain revenue from this account [ 74] and had deducted al acquisition costs
from accounts 60 and 61, Commerce would have derived an understated and inaccurate saes figure.”),
Faintiffs Reply smply ignores thisargument. Rather, Plaintiffs Reply dedls entirdly with the aleged
"lateness’ of ALZ's reported sdes figure, and Smply assumes — without proving — that Commerce's use
of thisfigureis defective. See Plaintiffs Reply at 14 ("Commerce fails to recognize that the defectsin
the reported sdes figures were the fault of ALZ, and, thus, that the agency should have understated,
rather than overstated, Sidmar's sales.™).
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28 U.S.C. § 2637(d) (1994) gatesthat "the Court of Internationa Trade shall, where

appropriate, require the exhaustion of adminigtrative remedies’ for such achalenge. A review of the

record does not show that Plaintiffs ever specificaly argued before the Department that it should have

resorted to "facts available" -- afact acknowledge by both parties a oral argument. Rather, Plaintiffs

gppearance before this Court is the first time they argue that Commerce should employ “facts

available" even though they had opportunities to present this argument earlier. Thus, without more, the

Court must rgject Plaintiffs daim for failure to exhaugt adminidrative remedies. See Delverde v. United

States, 21 CIT 1294, 1301, 989 F. Supp. 218, 225 (1997) (dismissing a party's challenge to
Commerce's cdculation of a sdes denominator where the party had not previoudy exhausted it

adminigrative remedies), rev'd on other grounds, 202 F.3d 1360 (Fed. Cir. 2000).

At ord argument, Plaintiffs attempted to provide the Court with "something more' by clarifying
that they are not seeking a punitive gpplication of facts available on remand. Rather, Plaintiffs noted,
their argument is smply that Commerce was unjudtified in sdlecting an inaccurate figure which benefitted
ALZ, given achoice between an understated or overstated sales denominator. See Plantiffs Reply at
15. Haintiffs aso agreed with the Court that this argument would be largely irrdlevant if the Court did

not find that Commerce's denominator calculation benefitted ALZ.

Regardless of whether this clarification saves Plaintiffs argument from § 2637(d), it does not
lead to adifferent subgtantive result. As noted above, Plaintiffs have failed to show that the
denominator used by Commerce included Sidmar Group revenues that did not benefit from subsidies.
Accordingly, even if ALZ faled to provide Bdgium-only sdlesfiguresin an untimely manner, as

Haintiffs dlege, thereis no evidence that ALZ "benefitted” from itsinaction. By Plantiffs own
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admission, therefore, there is no need for the Court to address whether ALZ's presentation of sdes
figures to the Department was untimely or whether the gpplication of facts available sought by Plaintiffs

is, indeed, punitive.

In short, Plaintiffs have not shown that Commerce erred, either substantively or procedurdly, in
caculating a sales denominator figure for the Sdmar Group. The Court accordingly finds the
Department's calculation of the Sidmar Group's sdles denominator to have been in accordance with law

and supported by substantia evidence.

REMAND ISNECESSARY SO THAT COMMERCE MAY CONSIDER
WHETHER SSDMAR BENEFITTED THROUGH ITSPARTICIPATION IN A
JOINT VENTURE WITH THE GOVERNMENT OF FLANDERS.

Faintiffs find clam concerns Commerce's decison not to countervail the regiond Government

of Handers participation in ajoint venture with Sidmear.

In 1985, the GOB purchased both common and preferred stock in ALZ, pursuant to aroyal
decree which alowed the GOB to make share subscriptionsin the Belgian sted industry. Commerce's
Anayss Memorandum of ALZ Preference Shares of 03/19/99 at 1. According to the terms of the
purchase, in 2005 the preferred shares are to be redeemed by ALZ at the higher of their subscription
vaue (initid cost) or fair market vaue, or, a ALZ's option, converted to common shares. Id. at 2.

Holders of preferred stock are entitled to a preferred dividend of six percent of the stock's face vaue,
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to the extent profits for such adividend are available. 1d. These dividends are not mandatory or
cumulative; at the time of investigation ALZ had not issued a common or preferred dividend since

1985, dthough the company had been profitable. 1d.

In 1993, Sidmar expressed interest in buying this ALZ preferred stock from Gimvindus, a
financid holding company for the GOF which had acquired the stock in 1989 through a government
reorganization. 1d.?® At verification, Sdmar officials informed Commerce that 1993 was an
unprofitable year for the Sidmar Group, and that it [was seeking to increase its consolidated holdings].
Id. ° [The Government and Sidmar entered into ajoint venture. The Government contributed its ALZ
preference shares in exchange for sharesin thejoint venture].  1d. at 3. For its part, Sdmar

contributed [shares and cash]. 1d.

In the Preliminary Determination, Commerce determined that Sidmar had "acquired the [ALZ]

preference shares .. . . in return for an ownership interest in a Sdmar controlled company.” Prdiminary

Determination, 63 Fed. Reg. at 47243. Commerce found that because "the GOB [ ] sold these

28 As Commerce explained in its memorandum concerning ALZ preference shares.

In 1989, Gimvindus acquired the preference shares as aresult of the second
condtitutional reform of 1988, which transferred the respongbility for the nationa sector
companiesto theregions. To address this new responsibility, the regions established
financid holding companies. Gimvindus was cregted in order to manage dl of the
Flemish national sector companies transferred from the federal governmen.

Id.

29 According to a private bank officid Commerce met with at verification, Belgian banks place
an emphasis on the value of a company's assat base in determining its creditworthiness. 1d. at 2 n.1.
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preference shares at a price below the market vaue for ALZ stock,” the GOB had conferred a

countervailable subsidy to Sdmar. 1d. For the Find Determination, however, Commerce reversed its

position and found that, as Sidmar had not actudly acquired any interests in the ALZ preferred shares,
"no countervailable benefit was conferred upon Sidmar though the crestion of the joint venture” Final

Determination 64 Fed. Reg. a 15570. Explaining this reversa, Commerce stated the following:

the Department verified that this transaction was structured in such away thet the
government maintained ownership of ALZ's preference shares. Moreover, it was
edtablished a verification that Sidmar does not control the company. Thus, Sidmar
neither controls the ALZ preference shares contributed to this company nor can profit
from the shares. Accordingly, contrary to our Preliminary Determination, we
determine that Sdmar did not "acquire” the preference shares originaly purchased by
the GOB. Therefore, no countervailable benefit was conferred upon Sidmar through
the crestion of the joint venture by Sidmar and the GOB.

Raintiffs chalenge the Department’s findings on various grounds, each of which is summarized

below. For the following reasons, the Court finds that remand is necessary.

Commerce Did Not Err in Concluding That Gimvindus
Maintained Owner ship of the ALZ Shares.

Rantiffsfirg attack the Department's conclusions by arguing that "Commerce failed to
recognize that ALZ's preference shares derived their value from two sources. (1) the market vaue of
the shares, and (2) dividends" Paintiffs Memorandum at 28. According to Plaintiffs, record evidence

shows that [the GOB's retained rights had no vaue] 1d. Assupport for their claim, Plaintiffs cite, inter
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dia, [record evidence that the Government never redized areturn from the retained rights]. 1d. at 29.
This, according to Plaintiffs, illustrates thet "the preference shares derived their vaue from the eventua
repurchase or reconversion of the shares at the market value,” which was "exactly what the GOB

relinquished in the transaction.” 1d.

In order for Commerce to impose a countervailing duty on merchandise imported into the
United States, it must determine that a government is "providing, directly or indirectly, a countervailable
subsidy with respect to the manufacture, production, or export” of that merchandise. 19 U.S.C. 8§
1671(a)(1) (1994). Inreevant part, 19 U.S.C. 8§ 1677(5)(B) (1994) providesthat a subsidy exists

when "an authority . . . providesafinancid contribution . . . to a person and a benfit is thereby

conferred.” (emphasis added).

As noted above, in the Find Determination Commerce based its finding that no benefit had

actualy been conferred to Sdmar on the fact that Sdmar (1) did not own or control the ALZ
preference shares, (2) could not profit from these shares, and (3) did not control Sidfin. Fina
Determination, 64 Fed. Reg. at 15570. Plaintiffs essentidly attack this conclusion by arguing that
Sdmar did, in fact, receive a"benfit" through Gimvindus transfer of the "market vaue' of itsALZ
sharesto the joint venture. A close review of the evidence cited by Plaintiffs, however, proves this

clam unpersuasive,

To support their assertions that the ALZ preferred stock [had multiple rights, only some of
which the Government retained in the transaction], Plaintiffs cite pages five and sx of Commerce's

verification report for Sdmar. Plaintiffs Memorandum a 29. This document, however, does not
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evidence such adigtinction. While the report states that any dividends paid by ALZ [cannat profit
Sdmar], Verification Report for Sdmar of 1/20/99 ("Sidmar Verification Report”) at 6, it says nothing
about whether Sidmar or Sidfin became entitled to the "market value' of the ALZ preferred shares.
Rether, it Smply provides a description of the cregtion of Sidfin which, if anything, impliesthat [the
Government] retained dl the rights associated with the ALZ stock. Seeiid. at 6 [Thejoint venture
consolidates Sidmar's holdings while retaining the Government's ownership of ALZ's preference shares)

(emphasis added).*

Moreover, other evidence cited by Plaintiffs actualy undermines their argument. Intheir effort
to show that the "dividend rights’ from the ALZ preferred stock had no value, Plaintiffs cite the
Government of Flanders Verification Report as evidence that [the Government] "viewed the dividend
asindgnificant and would rather focus on the eventua repurchase or reconversion of the preference

sharesin 2005." Plantiffs Memorandum at 29 (quoting Verification Report for the Government of

30 Fallowing ord argument, the Court dlowed Plaintiffs to identify other record evidence to
support its argument [concerning the ownership of ALZ's preference shares] and that [the
Government's ownership rights were restricted]. Plaintiffs Memorandum at 28-29. Faintiffs
accordingly identified two record documents -- (1) Sidmar Verification Exhibit 8(a) a 1-4, and (2)
ALZ's Questionnaire Response of 06/19/98, at Exhibit D-1 at 3 -- which they claimed demonstrate that
ALZ's preference shares derive their value from two sources, the market vaue and dividends.

Paintiffs letter to the Court of 04/28/00.

The Court does not find that this evidence leads to adifferent conclusion. It generdly discusses
the valuation of ALZ shares, and does not indicate that Sidmar received any form of "market vaue' in
the preferred ALZ stock. In fact, Exhibit D-1 to ALZ's Questionnaire Response (dated December
1984) predates the creation of Sidfin by approximatdly eight years, and could not have addressed this
issue. At mogt, these documents congtitute some evidence which could indicate that the ALZ
preference shares have some vaue gpart from the right to future dividends. Such evidence, however,
fails to establish that Commerce acted unreasonably in concluding that "Sidmar did not ‘acquire the
preference shares originally purchased by the GOB." Find Determingionat 15570.
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Flanders of 01/27/99 ("Handers Verification Report”) at 9). By showing that [the Government] was
concerned with the repurchase or reconversion of the shares in 2005, however, this statement actualy
indicates that [the Government retained ownership] of the ALZ preferred stock after the creation of
Sidfin. Presumably, had Sidmar become entitled to [profit from the shares, the Government] would

have little or no interest in their redemption. !

In light of this evidence, the Court finds no basis for concluding that Gimvindus retained
anything less than the complete right to dl revenues that were to be derived from the ALZ preferred
stock after the formation of Sidfin. Plaintiffs argument therefore fails to disturb the Department's factud

findings that a benefit had not been conferred.

31 Other evidence in the FHanders Verification Report further confirms that [the Government
retained ownership rights|. Flanders Verification Report a 11 (emphasis added). This officid further
noted hisingstence that "the joint venture be accompanied by an agreement that [the Government]
would continue to retain full value of its preference shares” |d. (emphasis added). Findly, this officid
added thet it was "government policy . . . to maintain a Sable participation in the sted industry™ and
"that sdlling its ownership interestsin the stedl sector is not an option for [the Government] at thistime.”
Id.

All three statements are incompatible with the idea that Sidmir acquired any sgnificant "vaue'
or "interest” in the ALZ preference stocks owned by [the Government].



Court No. 99-06-00362 Page 47

Remand Is Necessary So That Commerce May Fully Consider Sidmar's
Statement That it Administersthe Joint Venture Alone.

The Record Does Not Show That Commerce
Consdered Sidmar's Financial Statement.

Faintiffs further chalenge Commerce's factud findings by arguing that Commerce ignored three
pieces of record evidence which show that Sidmar actudly controlled the joint venture. Firdt, Plaintiffs
citearemak in Sdmar's audited financid statement that Sidfin "is administered by our group only" as
evidence that the ALZ preferred stock was actually controlled by Sidmar, contrary to the Department's
findings. Pantiffs Memorandum at 32 (citing Sidmar's 1994 Financia Statement at 64). Upon review,

the Court finds merit in thisdam.

In reviewing Commerce's factua determinations under the substantia evidence sandard, the
agency is"presumed . . . to have consdered dl pertinent information sought to be brought to its

attention.” NakgiimaAll Co. v. United States, 14 CIT 469, 478, 744 F. Supp. 1168, 1175 (1990);

see also United States v. Chemical Foundetion, Inc., 272 U.S. 1, 14-15 (1926) (" The presumption of

regularity supports the officia acts of public officers, and, in the absence of clear evidence to the
contrary, courts presume that they have properly discharged their officia duties™). Moreover, thereis
no statutory requirement that the Department explicitly discuss every piece of record evidence that is

put before it in an investigation. Cf. Torrington Co. v. United States, 16 CIT 220, 224, 790 F. Supp.

1161, 1167-68 (1992) ("The fact that certain information is not discussed in g[n Internationa Trade]
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Commission determination does not establish that the Commission failed to consder that information
because there is no statutory requirement that the Commission must respond to each piece of evidence
presented by the parties."), aff'd, 991 F.2d 809 (Fed. Cir. 1993) (unpublished disposition); Opiev.
INS, 66 F.3d 737, 740 (5th Cir. 1995) (noting that the Board of Immigration Appeds "'need not write

an exegesis on every contention™) (quoting Ghassan v. INS, 972 F.2d 631, 636 (5th Cir. 1992)).

That said, it is aso well-established that Commerce's tota failure to consider or discuss record

evidence which, on its face, provides sgnificant support for an aternative concluson renders the

Department's determination unsupported by substantial evidence. See Usinor Sacilor v. United States,

21 CIT 37, 44, 955 F. Supp. 1481, 1488 (1997) ("The Court finds that it is unreasonable for
Commerceto look only to the intent of the French government and its control over the state-owned
firm when there is other economic evidence in the adminigtrative record that Commerce easily could

have considered.”), aff'd in part and rev'd in part on other grounds, 1999 WL 641231 (Fed. Cir. Aug.

24, 1999) (unpublished disposition); Olympia Indudtria, Inc. v. United States, 7 F. Supp.2d 997, 1002
(CIT 1998) ("Commerce's decison to rgject the data without further investigation or explanation is not

reasonable in view of the statute's mandate to reach the most accurate result."); Van Fossen v. Dep't of

Housing and Urban Development, 748 F.2d 1579, 1581 (Fed. Cir. 1984) (holding that Merit Systems

Protection Board's "failure to consder a Sgnificant mitigation circumstance congtitutes an abuse of
discretion”). Reflecting this principle, this Court has previoudy recognized that "'in order to ascertain
whether actionis arbitrary . . . reasons for the choices made among various potentidly acceptable

dternatives usudly need to be explained." Bando Chemical Indudtries, Ltd. v. United States, 16 CIT

133, 136, 787 F. Supp. 224, 227 (1992) (quoting Asociacion Colombiana de Exportadores de Flores

v. United States, 12 CIT 1174, 1177, 704 F. Supp. 1068, 1071 (1988)), af'd, 26 F.3d 139 (Fed.
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Cir. 1994) (unpublished dispogtion).

Applying these consderations to this case, the Court finds that further explanation is necessary.
Although Sdmar's satement thet it alone administers Sidfin dearly contradicts a seemingly sgnificant
factud basis underpinning the Department's determination that no benefit was conferred,® the
Department did not explicitly weigh or andyze the significance of this statement. For instance, when
Plaintiffs raised this satement before Commerce, the Department ssimply responded that "[a]s noted
above, we have determined that the 1993 capitalization of Sidfin Internationd did not involve a sale of
shares or any other potentialy countervailable event. Consequently, the valuation methodologies used

inthistransaction areirrdevant.” Find Determination, 64 Fed. Reg. a 15576. Nothing in this

explanation addresses the issue of whether Sidmar "controls’ Sidfin. Rather, it Smply citesto the
Department's findings without discussng what, if any, effect Sdmar's satement may have on those
findings. Without more, the Court is Smply left to conclude that this seemingly important record

evidence was not considered by Commerce.

Inits Response, Defendant observes that when Commerce asked Sdmar officids about this
remark a verification, the Department received the answer that "this statement was 'perhaps a dight
exaggeration intended to strengthen Sidmar's company image.” Defendant's Response at 32-33
(quoting Sidmar Verification Report at 6). According to Defendant, "[t]his explanation, which is not
addressed by plaintiffs, undermines plaintiffs reliance upon the financid statement as support for ther

argument that Sidmar controlled the joint venture” 1d. at 33.

32 Namdy, Commerce's finding that " Sidmar does not control the company,” Find
Determination, 64 Fed. Reg. at 15570.
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This explanation, however, reads more into the record than in fact exists. A review of Sdmar's
Verification Report confirms that Sdmear officias did characterize their statement about administering
Sdfin asadight exaggeration. See Sidmar Verification Report & 6. Beyond smply noting this
response, however, Commerce did not weigh, or even comment upon, the significance of this
characterization in its verification report of Sdmar. Nor has Defendant pointed to any other placein
the record where Commerce considered this evidence. Thus, Defendant's statement that Sdmar's
explanaion "undermines plaintiffs reiance upon the financid satement” condtitutes a post hoc

rationaization that this Court may not consder. See Martin v. Occupationa Safety and Hedlth Review

Comm'n, 499 U.S. 144, 156 (1991) ("[A]gency 'litigating positions are not entitled to deference when
they are merdly . . . counsdl's 'post hoc rationaizations for agency action, advanced for thefirg timein

the reviewing court.").

Accordingly, because there is no evidence that Commerce actudly evaluated Sidmar's
gatement that Sidfin "is administered by our group only," remand is appropriate. On remand,
Commerceisingructed to congder the significance of this satement and determine whether, or how,
this affectsits conclusion that no countervailable benefit was conferred to Sidmar through the creation
of Sdfin. In so doing, Commerce shdl examine this satement in light of Sidmar's subsequent
explanation (noted in Sidmar's Verification Report at 6) that this statement was "perhgps adight
exaggeration intended to strengthen Sidmar's company image," aswell as any other relevant record

evidence.
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b

On Remand, Commerceis Instructed to Claify its Methodology for Determining
Whether a Benefit Was Conferred Through Sidmar's Paticipation in the Joint Venture.

In addition to raising afactua question about whether Sidfin was actualy controlled by Sdmar,
Sidmar's audited financial statement raises a question about the methodology Commerce applied to

reach its conclusion.

As noted previoudy, Plaintiffs multiple arguments attack the factud basis for Commerce's
conclusion that a benefit was not conferred upon Sidmar through its participation in the Sidfin joint
venture with Gimvindus. Pursuant to 19 U.S.C. 8 1677(5)(B) (1994), asubsidy is conferred when "an

authority . . . providesafinancid contribution . . . to aperson and a benefit is thereby conferred.”

(emphasis added). Although this statute elaborates on the concept of "benefit conferred” by stating,
inter dia, that an equity infuson will normaly confer a benefit if the government's invesment decison is
incong stent with the normal practice of private investors, 19 U.S.C. § 1677(5)(E)(i) (1994), the statute
does not sate further what it meansto "confer" abenefit or be the "recipient” of a benefit. Nor has
Commerce promulgated any regulations on point. Thus, the Court isleft to infer from the Fina

Determinationitsef what methodology, if any, Commerce employed to make its determination.

In the Find Determination Commerce identified the fact that "the government maintained

ownership of ALZ's preference shares,” aswell asthe fact that "Sidmar neither controlsthe ALZ
preference shares contributed to this company nor can profit from the shares," to support its finding.
While the question of whether Sidmar owns or can profit from the ALZ shares has obvious relevance to

whether a countervailable benefit was conferred to Sdmar, it is not obvious how "control” of Sidfin
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would benefit Sidmar. See Aimcor, Alabama Silicon, Inc. v. United States, 18 CIT 1117, 1120, 871

F. Supp. 447, 451 (1994) ("That [a Venezud an Government-owned holding company] exercised
some control over [aVenezuelan producer of ferrosilicon] does not necessarily indicate that the benefit

to [the holding company] passed through to [the producer]."), aff'd in part and rev'd in part on other

grounds, 154 F.3d 1375 (Fed. Cir. 1998). Moreover, the record does not make clear what
sgnificance the question of "control" has compared to the questions of ownership or profits, or what
relevance these two factors have in relation to each other. Thus, without eaboration, following remand
the Court would find it difficult to assess whether Commerce's findings are supported by substantial

record evidence, should Commerce reverse its finding on thisissue of "control.” See Atchinson

Topeka & Santa Fe Rallway Co. v. Wichita Bd. of Trade, 412 U.S. 800, 805 (1973) ("A reviewing

court must be able to discern in the Commisson's actions the policy it is now pursuing.”).

On remand, therefore, Commerce is further ingtructed to clarify its methodology for determining
whether a benefit was conferred to Sidmar through the crestion of, and its participation in, Sidfin.
Specificaly, Commerce is ingructed to state why it examined "ownership,” "control,” and "profit” in
determining whether a countervailing benefit had been conferred, and clarify the relative importance that
it attributed to each of these or other factors. Should the Department determine upon remand that
Sdmar actudly controlled Sdfin, Commerce shal dso discuss, in light of its methodology, whether
(and if s, how) Sidmar's control affects its determination that a benefit had not been conferred upon

Sdmar.
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None of the Other Evidence | dentified by Plaintiffs Under mines Commer c€'s Findings.

Turning to the last two pieces of record evidence which, Plantiffs clam, undermine

Commercesfactua determination, the Court finds Plaintiffs arguments unconvincing.

Inther brief, Plaintiffs cite the explanation of a Sdmar officid that [Sidmar was consolidating its
assets| as evidence that "the government structured this transaction to transfer control of ALZ's
preference sharesto SSIDMAR." Haintiffs Memorandum at 32 (citing Sdmar Verification Report a
5). Whether or not al of ALZ's assets were consolidated within the Sidmar Group for accounting
purposes, however, does not indicate whether Sidmar actudly controlled the joint venture or the ALZ
preferred shares. In fact, this evidence actualy makes clear that the creation of Sidfin did not transfer
ownership of the ALZ sharesto Sidmar. See Sdmar Verification Report a 6 [Sidmar explained that
this transaction is Structured in such away that the Government maintained ownership of ALZ's
preference shareg]. It aso indicatesthat Sidmar did not have exclusive control over Sidfin's activities.
Seeid. (noting that the chairmanship of the board of Sidfin "aternates annudly between the companies,”
that "the chairman does not have the authority of adeciding vote" and that its Satement about
excusvdy adminigering Sdfin "was perhaps a dight exaggeration™). Thus, when read in context, the
Court does not agree that aremand is necessary for Commerce to consider (or reconsider) this record

evidence, gnce it does not undermine the Department's conclusions.

Finaly, and as further dleged evidence that "the GOB sought to transfer control of ALZ's

preference shares to SIDMAR to confer an economic benefit on [Sdmar],” Plaintiffs cite a satement
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by a[Government officid that Sdmar was interested in purchasing the ALZ preference shareq).
Paintiffs Memorandum at 33 (citing Flanders Verification Report at 11). Once again, however,
Plaintiffs evidence does not indicate that Sidmar exercised any control over Sidfin, or for that matter
obtained ownership of the ALZ preferred shares. Rather, when read in its entirety, this evidenceis
amply slent asto the control of Sidfin, and makes clear that Sidmar did not eventualy own the ALZ
preferences shares. See Flanders Verification Report at 11 [explanation by Government officid that
the Government retained the full vaue of its shares] (emphasis added). Thus, the Court does not find

that this evidence undermines the reasonableness of the Department's findings,

Should Commer ce Decide That Sidmar Received a Countervailable
Subsidy, the Department Must Consider Plaintiffs Argumentson
How to M easure Whether a Benefit Was Conferred.

Faintiffs find argument concerns the vaue of the shares that the GOB and Sidmar respectively
contributed to the creation of Sidfin. According to Plaintiffs, "[t]he record shows that the GOB
contributed ALZ's preference shares to the joint venture on preferential terms because SDMAR
ganed partid ownership of assets worth sgnificantly more than its contribution, and the GOB received
sharesin the joint venture worth considerably less that its contribution of the ALZ preference shares.”

Plaintiffs Memorandum at 29-30.3 As support, Plaintiffs note that the GOB incorrectly treated the

33 At the end of their Memorandum (Section 1V.C.2), Rlaintiffs argue that, even if Sidmar did
not control the Sidfin joint venture, Sdmar nevertheless "received a benefit . . . because the company
received a 50 percent ownership interest in ALZ's preference shares [confidentia numberg . Plantiffs
Memorandum at 33. At ord argument, Plaintiffs clarified that thisis essentidly the same argument as
that advanced in Section IV.B. of Plaintiffs Memorandum. The Court therefore addresses the two
arguments concurrently.
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ALZ preferred stock as "debt ingruments' when, in order to vaue its contribution, it figured the net
present vaue of the stocks minimum redemption pricein 2005. Id. at 30. Rather, Pantiffs say, the
vaue of the preferred shares should have been based on their market value at the time of the

transaction. 1d.

Responding to this argument in the Final Determination, Commerce stated that since it had

"determined that the 1993 capitdization of Sidfin Internationd did not involve a sde of shares or any
other potentialy countervailable event . . . the vauation methodologies used in this transaction are

irrdevant.” Fina Determination, 64 Fed. Reg. at 15576. Though brief, this explanation is sufficient,

should Commerce continue to find on remand that Sidmar did not recelve a countervailable benefit from

the Sidfin joint venture.

Underlying Plaintiffs vauation argument is the assumption that Sdmer received a
countervailable benefit because it "gained partial ownership of assets worth sgnificantly more than its
contribution.” Plaintiffs Memorandum at 29-30 (emphasis added); seealso id. at 33 ("SIDMAR
received a benefit . . . because the company received a 50 percent ownership interest in ALZ's
preference shares. . . . "). As Commerce found, however, [the Government] did not reinquish, and
Sidmar did not gain, ownership of assets through the cregtion of Sidfin. Reather, each sde retained full

ownership over its respective contributions to the joint venture.

Inlight of this determination, the Court finds that Commerce acted reasonably in not vauing

Gimvindus preferred sharesin ALZ. Smply put, the vauation of assets that were never actualy
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"conferred" for purposes of 19 U.S.C. § 1677(5)(E) (1994) is, quite obvioudy, a moot question.®*
Accordingly, if the Department continues to find on remand that Sidmar did not receive a
countervailable benefit (notwithstanding Sdmar's remarks in its financid statement), the Court will
uphold its decison not to examine the vauation data as being in accordance with law and supported by

substantia record evidence.

A different Stuation arises, however, if the Department finds that a financid contribution was

conferred to Sidmar. In that case, the question of valuing the ALZ preferred stock would be relevant in

determining whether the financid contribution actualy conferred a"benefit” to Sidmar for purposes of

34 Inther initid memorandum, Plaintiffsindicate that Sidmar's baance sheet was strengthened
through its participation in the Sidfin joint venture, and thet this "strengthening” conferred a
countervailable benefit on Sidmar. See Plaintiffs Memorandum at 33 & n.34 (stating that "[t]he GOB
was able to accomplish its objectives of . . . srengthening SSIDMAR's bal ance sheet by contributing
ALZ's preference shares' and that "[the joint venture] had other economic benefits for SDMAR such
as strengthening its balance sheet™). Whether or not a firm's balance sheet benefitted from its
participation in ajoint venture with a government entity, however, is aso amoot question where, as
here, Commerce finds that no beneficia financia contribution for purposes of 19 U.S.C. § 1677(5)(B)
(1994) passed between the government and the private party. Rather, in the absence of such a
showing under § 1677(5)(B), any benefit that the private party received through its participation is
amply of no matter for countervailing duty purposes. See Find Affirmative Countervailing Duty
Determination: Stainless Sted Aate in Coils from South Africa, 64 Fed. Reg. 15553 (1999) (finding
that, even though two private partiesin ajoint venture with the South African Government accounted
for one-third of the venture's year-end results in their financid statements, the Government's
participation did not convey a countervailable subsidy because it participated on terms congstent with
the normal practice of private investors).

Thus, if Commerce continues to find that Sidmar did not receive a countervailable benefit from
[the Government] on remand, notwithstanding Sdmar's remarksin its financia statement, Commerce
need not congder whether Sidmar's balance sheet benefitted from the creation of Sidfin. Should
Commerce reverse its finding, however, and find that a countervailable benefit was conferred to
Sidmar, Commerce may wish to examine record evidence concerning Sidmar's financid satementsto
determine whether the government's investment decision was inconsstent with private investment
practice, for purposes of 19 U.S.C. § 1677(5)(E), or make any other determination that the

Department finds necessary.
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19 U.S.C. § 1677(5)(E) (1994). Specifically, under 19 U.S.C. § 1677(5)(E)(i) (1994), Commerce
would be required to determine whether [the Government's] decision was "incongstent with the ususd
investment practice of private investors' in Belgium -- an inquiry for which use of Plaintiffs proposed

va uation methodology may be appropriate.

Because Commerce did not address this matter in the Find Determination, however, it is not

gppropriate for the Court to do so now. Rather, under the doctrine of primary jurisdiction, the question
of what methodology to use in deciding whether [the Government's] equity infusion was consistent with
usua investment practicesis one best addressed by Commerce in thefirgt instance. See Union Camp.

Corp. v. United States, 53 F. Supp. 2d 1310, 1327 (CIT 1999) ("[PJrimary jurisdiction is

appropriately invoked where the question a hand involves complicated issues of adminigtrative policy,

practice and procedure that ought best to be resolved by the agency.”); Borlem S.A.--Empreedimentos

Indudtriais v. United States, 13 CIT 231, 234, 710 F. Supp. 797, 800 (1989) ("'Primary jurisdiction is

adoctrine of common law, wholly court-made, that is designed to guide a court in determining whether
and when it should refrain from or postpone the exercise of its own jurisdiction so that an agency may
first answer some question presented.™) (quoting Davis, Administrative Law Treatise 81 (2nd Ed.,

Vol. 4, 1983)), aff'd, 913 F.2d 933 (Fed. Cir. 1990).%

35 In United States v. Western Pecific Railroad Co., the Supreme Court stated that

[u]niformity and consistency in the regulation of business entrusted to a particular
agency are secured, and the limited functions of review by the judiciary are more
rationally exercised, by preiminary resort for ascertaining and interpreting the
circumstances underlying legal issues to agencies that are better equipped than courts
by specidization, by insght gained through experience, and by more flexible procedure.

Western Pecific, 352 U.S. 59, 64-65 (1956) (quoting Far East Conference v. United States, 342 U.S.
570, 574-75 (1952)).




Court No. 99-06-00362 Page 58
Thus, should Commerce reverseits prior finding on remand and decide thet afinancid
contribution was conferred to Sdmar through the joint venture, the Department is indructed to examine
and decide upon the propriety of usng Plaintiffs suggested methodology for (1) deciding
whether a"benefit" was conferred for purposes of 19 U.S.C. 8 1677(5)(E)(i) (1994); and; (2) if

gpplicable, vauing the amount of subsidy conferred by Gimvindus.

IV

CONCLUSION

For the foregoing reasons, the Court remands this case to Commerce for consderation of the

issues discussed herein. In al other respects, the Department's Find Determination is affirmed.

Evan J Wallach, Judge

Dated: June 7, 2000
New York, New York



