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BARZILAY, JUDGE:
. INTRODUCTION

This case is before the court pursuant to USCIT R. 56.1(c) providing for judgment on an agency
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record. Plantiffs (hereinafter “Plantiffs’ or “Boltex”) areimporters of carbon and stainless sted forgings:!
After importation, Boltex subjects the forgings to certain processes in the United States and sellsthem as
pipe fittings and flanges?

Boltex chdlengesthe determination of the United States Customs Service (* Customs’) announced
in Treasury Decision (“T.D.”) 00-15, Final Interpretation: Application of Producers Good Versus
Consumers’ Good Test in Determining Country of Origin Marking, 65 Fed. Reg. 13827 (March 14,
2000) (“Final Interpretation”). The Final Interpretation announces that Customs will no longer be
bound by a particular test in determining country of origin and, as a result, pipe fittings and flanges made
inthe United States with imported forgings must be marked with the country of origin of theforgings. See
id. at 13831. Boltex cdlamsthat thisfina determination unlawfully changes 30 years of industry practice
to its detriment. It asksthis court to vacate Customs' decision and, in the dternative, to enjoin Customs
from enforcing the decision pending judicia review on the meritsif the court is unable to render adecison
before September 11, 2000, the effective date of the Final Interpretation. The court exercises

jurisdiction pursuant to 28 U.S.C. § 1581(h)(1994).3

! Forgings are rough sted forms that have been created from a pipe, billet or bar. See PIs!’
Mem. of P. & A. in Supp. of PIs.’ Mots. for J. on the Agency R. and for a Prelim. Inj. (“PIs.” Br.”)
a 5.

2 Fittings and flanges are made of stedl and used to connect pipe sections and componentsin a
variety of goplications. Pls’ Br. at 5.

328 U.S.C. § 1581(h) provides:

The Court of Internationd Trade shal have exclusive jurisdiction of any civil action
commenced to review, prior to the importation of the goods involved, aruling issued by
the Secretary of the Treasury, or arefusd to issue or change such aruling, relaing to
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I1. BACKGROUND

Federal law requires that every article of foreign origin that isimported into the United States be
marked with its country of origin in such a manner that its ultimate purchaser will be aware of its country
of origin. See 19 U.S.C. § 1304(a)(1994). An ultimate purchaser is defined in Customs regulations as
generaly “the lagt person in the United States who will receive the article in the form in which it was
imported. . ..” 19 C.F.R. §134.1(d) (1999). When aforeign articleis subjected to manufacturing in the
United States before reaching the consumer, the regulations provide some guidance as to when the
manufacturer will be regarded as the ultimate purchaser. A manufacturer will be consdered the ultimate
purchaser “if he subjects the imported article to a process which results in a substantid transformation of
the article, even though the process may not result in a new or different article. . . .” 19 CFR. §
134.1(d)(1).* On the other hand, if the manufacturing process is “merely a minor one which leaves the
identity of the imported article intact,” the consumer is regarded as the ultimate purchaser. 19 C.F.R. §
134.1(d)(2). Intheformer casethe product isnot subject to the country of origin marking statutes, in the

latter the country of origin must gppear on the product.

classfication, vauation, rate of duty, marking, restricted merchandise, entry
requirements, drawbacks, vessd repairs, or smilar matters, but only if the party
commencing the civil action demonstrates to the court that he would be irreparably
harmed unless given an opportunity to obtain judicid review prior to such importation.

Although Defendant does not chdlenge jurisdiction under this provison, the court has reviewed
Haintiffs affidavits and finds that they have made the requisite showing of irreparable harm.

“ But see 19 C.F.R. §134.35(a)(1999) (stating,“the manufacturer . . . who converts or
combines the imported article into the different article will be congdered the ‘ ultimate purchaser” . . .

).
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Our court and its predecessors have struggled vaiantly to determine what processing will resultin
asubgtantid trandformation. Many tests have been articulated and applied, depending on the product and
processesa issue> In 1970 the Customs Court decided Midwood | ndustriesv. United States, 64 Cust.
Ct. 499, 313 F. Supp. 951 (1970), appeal dismissed, 57 C.C.P.A. 141 (1970). In Midwood, an
importer of stedl forgings protested Customs' decision to exclude its merchandise because it was not
properly marked. Seeid., 64 Cust. Ct. at 500, 313 F. Supp. at 952. Customs claimed that the existing
markings were obliterated by the finishing process and the forgings had to be marked so that the marking
would appear after the processing was complete. Seeid., 64 Cust. Ct. at 502, 313 F. Supp. a 953. The
importer clamed that the ultimate purchaser of the forgings was the processor in the United States thet
converted them to pipe fittings and flanges. Seeid., 64 Cust. Ct. at 500-501, 313 F. Supp. a 952. The
court agreed, holding that the forgingswere subgtantialy transformed after importationinto pipefittingsand
flangesand, therefore, the importer’ smarking was proper. Seeid., 64 Cust. Ct. at 507-508, 313 F. Supp.
at 957.

Following the Midwood decision, Customs issued severd ruling letters to importers of forgings
confirming that the United States manufacturers of the end products, the pipe fittings and flanges, were

indeed the ultimate purchasers for purposes of the marking statute.® These rulings were important as the

® The country of origin determination and thus, substantid transformation, isaso at issuein
questions such as digibility for duty preferences, drawback and others. See, e.g., Koru North
Americav. United States, 12 CIT 1120, 1126, 701 F. Supp. 229, 234 n.9 (1988); Nat’| Juice
Prod. Ass'nv. United Sates, 10 CIT 48, 58, 628 F. Supp. 978, 988 n. 14 (1986).

® See, e.g., Headquarters Ruling Letters (“HRL”) 559871 (February 18, 1997), 734673
(December 17, 1992), 732883 (August 1, 1990), 730416 (May 11, 1987), and 700022 (October 27,
1972).
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processes performed in the United States usudly obliterate the die-stamped marking which appearson the
forging in itsimported condition.”

In 1993 Congress passed the North American Free Trade Agreement (“NAFTA”)
Implementation Act, Pub. L. No. 103-182, §207, 107 Stat. 2057 (1992), (codified asamended at 19
U.S.C. 83304 (1996)), which included specid rules for determining whether an article would be
considered aproduct of one of the signatory countries and thus digible for whatever preferentid treatment
the agreement afforded that product. The NAFTA country of origin rules are voluminous and complex.
See19U.S.C. §3332(1996). Briefly, asrelevant here, they generdly providethat evidence of substantial
transformation will be determined by a change in the Harmonized Tariff dassfication, a“tariff shift.” That
is, the process performed on the product must result in a change in the Harmonized Tariff Schedule of the
United States (“HTS’ or “HTSUS’) classfication for that product to be consdered subgtantidly
trandformed. These tariff shift rules are product specific and were negotiated by the parties and codified
by statute. See 19 U.S.C. § 3332(a)(1)(B)(1).

The NAFTA marking rules were promulgated by T.D. 95-69, 60 Fed. Reg. 46188 (1995), as
amended by T.D. 96-56, 61 Fed. Reg. 37817 (1996), and appear in 19 C.F.R. §102.20 (1996). Under
the rules, forgings, pipe fittings and flanges are dl classfied under HTS heading 7307, covering “[tJube or
pipefittings. .. of ironor sted.” Therefore, for marking purposes, asubstantia transformation does not

occur in the finishing process, and the pipe fittings and flanges must be marked with the country of origin

" 1n 1984 Congress amended the marking statute to require that certain pipe and fittings be
marked by means of die-stamping or Smilar processes. See 19 U.S.C. § 1304(c).
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of the forgings themsdves. This development crested an anomaly for the sted pipe fitting industry. Pipe
fitings and flanges made from Mexican or Canadian forgings had to be marked, while pipe fittings and
flanges made from forgings imported from any other country did not.

In April 1996, Maass Flange Corporation (“Maass’) wrote to Customs complaining that the
“country of origin marking regulations are not uniform as to imported goods from NAFTA and non-
NAFTA countries” AdministrativeRecord (“AR’) a 0164. Whilerecognizing that the NAFTA marking
rules “do not technicaly apply to non-NAFTA origin goods,” Maass requested that they be so applied.
See AR a 0167, 0170. On May 14, 1996 Customs responded, suggesting that Maass file a petition
pursuant to 19 U.S.C. § 1516(a)(1984), as Customs could not grant the relief requested.®

On February 18, 1997, Customs issued HRL 559871 in response to a ruling request from an
importer of sted forgings from Mexico, Germany and Itdy. See AR a 0174. In the ruling letter, Customs

explained that the NAFTA marking rules applied to the forgings from Mexico, but not to those imported

819 U.S.C. § 1516, Petitions by domestic interested parties, provides:
@ Request for classification and rate of duty; petition

@ The Secretary shdl, upon written request by an interested party furnish the
classfication and the rate of duty imposed upon designated imported merchandise
of aclass or kind manufactured, produced, or sold at wholesale by such interested
party. If theinterested party believes that the appraised vaue, the classfication,

or rate of duty isnot correct, it may file a petition with the Secretary setting forth-

(A)  adescription of the merchandise,

(B) theappraised value, the classfication, or the rate of duty thet it believes
proper, and

(C) thereasonsfor itsbdlief.
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from Germany and Italy. It Stated:

[A]fter notice and comment in the Federal Regigter, the NAFTA Marking Rules set forth

at 19 CFR Part 102 were not adopted for al trade, and the Midwood decison, while

questioned in subsequent court decisons, has not been overruled. Accordingly, to the

extent that forgings are not imported from aNAFTA Party, the NAFTA Marking Rules

will not gpply. In the absence of other information that the flanges being imported from

non-NAFTA countries are undergoing operations that are different from the processes

performed in Midwood, the Midwood case sill will be applicable for determining the
country of origin marking requirements. Therefore, stedl flanges processed from forgings

of Itdian or German origin, as described above, will not require any country of origin

marking for Customs purposes.
AR at 0178.

In May 1997, Customs met with Maass representatives and assured them that Customs “will be
publishing a notice that will have the effect of reconciling [Midwood], as applied by Customs, and the
NAFTA marking rules of origin.” AR at 0122. Shortly after the Maass meeting severd officids of the
Department of the Treasury and Customs met to discuss “whether it is hecessary to follow Midwood
outside the context of the NAFTA Marking Rules. . ..” ARat 0180. It was agreed that “the Midwood
decisonwould not need to be applied if proper notice and comment procedureswere again followed.” 1d.
Recognizing that such a procedure would evoke controversy one officia “questioned whether the notice
inthe Federal Register could be named something other than a notice of ‘ changein practice or ‘change
in pogtion.”” 1d.

Accordingly, on March 26, 1998, Customs published a Notice of Proposed Inter pretation;
Solicitation of Comments. Application of Producers Good Versus Consumers’ Good Test in

Determining Country of Marking, 63 Fed. Reg. 14751 (1998)(*“Proposed Interpretation”), advisng

the public that it “does not intend to rely on the distinction between producers goods and consumers



Court No. 00-07-00314 Page 8

goods in making country of origin marking determinations’ and soliciting comments. Although the notice
discussed the Midwood case in detall and andyzed other substantia transformation cases, it did not cite
19 U.S.C. 8§ 1625(d) (1993) nor did it suggest any action that would result from itsintention not to rely on
the producers goods-consumers goods distinction.® Customs did explain:

In Midwood Industries, Inc. v. United Sates, 313 F. Supp. 951 (Cust. Ct. 1970), the
U.S. Customs Court considered whether an importer of sted forgings was the ultimate
purchaser for purposes of the marking statute, 19 U.S.C. 1304. The court cited the
principles st forth in United States v. Gibson-Thomsen Co., Inc., 27 CCPA 267
(1940), in determining that the importer’ s manufacturing operations made it the ultimate
purchaser, namely that the importer may be consdered the ultimate purchaser for marking
purposesif it subjectsthe article to further processing that results in the manufacture of a
new articlewith anew name, character and use. However, theMidwood court aso found
it relevant to that finding that the imported forgings at issue were transformed from
producers goods to consumers goods, stating:

Whileit may betrue . . . that the imported forgings are made as close to
the dimensions of ultimate finished form asis possble, they, neverthdess,
remain forgings unless and until converted by some manufacturer into
consumers good, i.e, flanges and fittings. And as producers goods the
forgings are a materia of further manufacture, having, as such, a specid
vaue and apped only for manufacturers of flanges and fittings. But, as
consumers goods and flanges and fittings produced from these forgings
are end use products, having, as such, a specia value and apped for
indudtrid users and for distributors of industrid products. Midwood at
957.

It is Customs opinion that based on subsequent court decisons gpplying substantial

°19 U.S.C. § 1625(d) provides:
Publication of Customs decisions that limit court decisons:
A decision that proposesto limit the gpplication of a court decison shal be published in the

Customs Bulletin together with notice of opportunity for public comment thereon prior to afind
decison.
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transformation andyss, Midwood would be decided differently today.
63 Fed. Reg. a 14751. The Proposed Interpretation ends by stating, “[i]f this proposal is adopted,
parties may seek clarification regarding the continued viahility of any ruling that they believewasbased on
the producers goods- consumers goods andysis articulated in Midwood.” Id.

OnMarch 14, 2000, Customs published theFinal Interpretation. Onthenext to last pageof the
Final Interpretation, in response to a comment, Customs states.

The change in treetment proposed by Customswill place dl importers of pipefittings and

flanges on an equa footing . . . . Because the current country of origin marking

requirement for pipe fittings and flanges is based on adminigrative treatment, rather than

a specific ruling, Customs will require that dl pipe fittings and flanges produced in the
United States fromimported forgings be marked with the country of origin of theimported

forging.

65 Fed. Reg. a 13830. Apparently, this was the first public discusson by Customs that a change in
marking would be required. The Final Interpretation continues. “Customs has provided notice in the
Customs Bulletin (and Federal Register) as required by 19 U.S.C. 1625(d) of itsintention not to rely on
the producers to consumers goodtest.” 65Fed. Reg. a 13831. Boltex filed its complaint in this action
on July 11, 2000.

In its motion for judgment, filed August 11, 2000, Boltex dleges that 1) Customs exceeded its
statutory authority when it effectively overruled the Custom Court’s decison in Midwood; 2) Customs
denied PlaintiffsS due process rights by failing to give adequate notice and comment opportunity; 3)
Cugtoms unlawfully failed to articulate a” compelling reason” for its decison to disregard Midwood; 4) the
Find Interpretation is arbitrary and capricious as a matter of law because Customs targets fittings and

flanges manufacturers and because it requires that fittings and flanges made from non-NAFTA-origin
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forgings be marked in accordance with the NAFTA marking rules; 5) Customs wrongly concluded that
Midwood is no longer good law; and 6) Customs abused its discretion in setting the effective date so that
the fitting and flange indudtry is required to comply with new marking rules within months.

Customs counters that 1) its determination as announced in the Final Interpretation to limit the
Midwood decision was expresdy authorized by statute, 19 U.S.C. § 1625(d), and regulation, 19 C.F.R.
8§ 177(d)(1998); 2) it provided notice and a meaningful opportunity to comment on its limitation of “the
Midwood criterion”; 3) it need not articulate a compelling reason for its determination; 4) it did not
unlawfully discriminate againg the fittings and flanges industry and did not improperly apply NAFTA rules
to imports from non-NAFTA countries; and 5) it did not abuse its discretion in setting the effective date
for its new marking requirements.

I11. STANDARD OF REVIEW

28 U.S.C. § 2640 (1994) defines the scope and standard of review for the Court of International
Trade. Section 2640(e) provides, “[i]nany civil action not specified in this section, the [court] shall review
the matter as provided in [5 U.S.C. 8§ 706].” Plaintiffs clam, and Defendant does not dispute, that this
actionis properly brought within the court’ sjurisdiction under 28 U.S.C. § 1581(h) (1994). See Pl.’sBr.
a 16; Def.’sBr. at 14. As section 2640 does not specify the standard of review for civil actions filed
under 28 U.S.C. 81581(h), the court reviews PlaintiffS motion under 5 U.S.C. 8706 (1994). The court
must “hold unlawful and set aside agency action, findings, and conclusions found to be — (A) arbitrary,
capricious, an abuse of discretion, or otherwise not in accordance with law . . . .” 5U.S.C. § 706(2)(A).

The scope of review is limited to the adminigtrative record. See 28 U.S.C. § 2640(e); 5 U.S.C. § 706;
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USCIT R. 56.1.

Fantiffs acknowledge that the appropriate standard of review in this case is the arbitrary and
capricious standard, but argue that the court should accord no deferenceto Customs sactions. SeePIs’
Br. a 26. Boltex further assertsthat becausethe Final Inter pretation consstssoldy of legd andysesand
conclusions, the court should exercisede novoreview. Seeid. at 26, 27. The court agreeswith Defendant
that de novo review is not gpplicable when a court reviews the actions of anadminidrative agency onthe
record made before the agency. See Def.’sBr. a 21. The court notes, however, that the Adminigtrative
Procedures Act (“APA”), provides that in reviewing agency actions, the court “shdl decide dl rlevant
questions of law, [and] interpret congtitutional and Statutory provisions. . . .” 5 U.S.C. 706.1° Itiswell-
settled that the arbitrary and capricious stlandard of review is not merely deferentia to agency action, but
the most deferentid of the APA standards of review. See Inre Gartside, 203 F. 3d 1305, 1312 (Fed.
Cir. 2000) (“Because this [arbitrary and capricious] standard is generdly consdered to be the most
deferentid of the APA standards of review, . . . the reviewing court analyzes only whether a rationa
connection exists between the agency’ s fectfindings and its ultimate action”)(citations omitted). The court

must uphold the agency’ s actions unless Customs' conclusion was plainly unreasongble or irrationd.

19This appears to be a codification of the bedrock congtitutional principle first enunciated in
Marbury v. Madison, 5 U. S. ( 1 Cranch) 137 (1803).
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V. DISCUSSION
A. Customs hasthe authority to limit a decision of this court.

Because of themechanicsof theimporting processand thefact that each import entry isconsidered
aseparate cause of action, Customs has away's enjoyed the discretion not to gpply adecision of thiscourt
to later-imported entries, even of the same merchandise. See 19 U.S.C. § 1514(c) (1994) (providing for
filing of a protest for each entry); J.E. Bernard & Co., Inc. v. United Sates, 66 Cust. Ct. 545, 550, 342
F. Supp. 496, 503 n. 9 (1971) (noting that each importation is a separate cause of action). Reasons for
this authority, as well as an outline of the nature and history of judicid review of Customs decisons are
found in United States v. Sone & Downer Co., 274 U.S. 225 (1927). Thisauthority is codified a 19
C.F.R. 8 177.10(d)(1998), which provides:

(d) Limiting rulings. A published ruling may limit the gpplication of acourt decisontothe

goecific article under litigation, or to an article of a specific class or kind of such

merchandise, or to the particular circumstances or entries which were the subject of the
litigation.

In 1993, as part of the Customs Modernization Act (“Mod Act”), Congress added 19 U.S.C.
8 1625(d) as follows. “A decison that proposes to limit the gpplication of a court decison shdl be
published in the Customs Bulletin together with notice of opportunity for public comment thereon prior to
afind decison.” Inits brief, Defendant asserts that “[s]ection 1625(d), in essence, codified Customs
regulation, 19 C.F.R. 8177.10(d).” Def.’sBr. a 33. Whileit istrue that § 1625(d) speaksto Customs
authority to limit a court decison, the statute does not smply codify the regulation. Rether, it places an

important condition upon Customs' actions. Whereas before the statute’ s enactment, Customs could
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exercise that authority without providing an opportunity for notice and comment; in passing 81625(d),
Congressintended to, and did, impose anctice and comment requirement whenever Customschosetolimit
acourt decision.

Thelegidativehigtory of 8§ 1625(d) explainsthat the purpose of the satuteisto “ provide assurances
of trangparency concerning Customs rulings and policy directives through publication in the Customs
Bulletin or other easily accessble source” H.R. REr. NO. 103-361 at 124 (1993), reprinted in 1993
U.S.C.CA.N. 2552, 2674. The requirement of publishing and soliciting comments on adecison to limit
ajudicid holding aso acts to dert any importers that could be adversdly affected by the limitation to
chdlenge the limitation adminigratively, and if unsuccessful, to seek prompt review in this court pursuant
to 28 U.S.C. § 1581(h).** It therefore embodies within the statute anearly warning system for aggrieved
importers, and notifies the agency that it may be required to defend its decisons before this court. As
discussed, the court will affirm any contested limitation decison if it findsarationa connection betweenthe
agency’ s factfinding and its ultimate action. See In re Gartside, 203 F.3d at 1312.

After briefing was completed and before ord argument, Plaintiffs brought to the court’ s attention
T.D. 78-481, Notice that Final Court Decisions Adverse to the Customs Service will be Given
General Effect Unless a Limited Ruling is Published Within 180 Days: Modification and
Clarification of T.D. 78-302, (“Modification”), 43 Fed. Reg. 57208 (1978). In the Modification,

Customs gtates that it will announce its intention to limit adverse holdings of this court within Sx months of

1128 U.SC. § 1581(h) isalimited waiver of sovereign immunity and provides for judicia
review of aruling prior to the importation of the goods involved, upon a showing of irreparable harm.
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the court' sdecison. Seeid. at 57208. It further explains the procedures to be followed with regard to
liquidation and reliquidation of entries when Customs acquiesces in an adverse holding and “in those
relatively rare and unusual circumstances’ when it doesnot. 43 Fed. Reg. at 57209. Pantiffsthenargue
that even were Cugtoms*“limiting” Midwood, the agency cannot do so in contravention of thisnotice, thirty
years after the court decison. At ora argument, Defendant presented severa reasonswhy T.D. 78-481
is not controlling, the most important being thet the time limit announced was never codified in Statute or
regulation, and therefore has no precedentid effect. See T.D. 78-414, 12 Cust. B. & Dec. 920 (1978)
(providing that a T.D. designation will be used when publication is necessary, but does not condtitute legal
precedent).

The Modificationisingructive, however, becauseit shedslight on reasonswhy Customsmay want
to limit an adverse court holding. For ingtance, Customs states that a holding may belimited “until thelegd
principle or issue involved could be reconsidered by the courts on the basis of a more complete
presentation of evidence.” 43 Fed. Reg. at 57209. Customs further describes these Situations as:

thoserdatively rareand unusud circumstancesin which adeterminationto limit an adverse

decison is made, usudly in cases in which the Customs Service believes that the pecific
evidence avallablefor judicid evaluation has not provided to the courts an adequate basis

for establishing auniversdly gpplicableruleof law . . . .

Id. Customs may limit a court decision; the court now analyzes Customs' action in this case to discern

whether it can be sustained as rationd.
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B. Customs' action was an abuse of itsdiscretion.

Inthe Final Interpretation, Customs changed the marking requirements for imported forgings
based on its own determination that Midwood is no longer good law. Customs thereby abused its
discretion in two ways. Firgt, Customs encroached upon judicia authority by attempting to overrule a
viablejudicid decison. Second, Customs abused its discretion by relying on alega conclusion that the
producers goods-consumers goods distinction is no longer good law, rather than engaging in and
providing areasoned factud andysis, or in thewords of theMaodification, “amore complete presentation
of theevidence,” in determining that the forgingswould no longer be consdered substantiadly transformed.
43 Fed. Reg. at 57209.

1) Customs has over stepped its authority by overruling Midwood.

a Midwood is a continuing judicid decision that has not been overruled by this
court or a superior court.

Cusgtoms attemptsto defend its actions by arguing that Midwood isno longer good law. Thecourt
has carefully analyzed our predecessor court’ sopinion in Midwood and cannot agreewith Customs. Much
of the Midwood opinion discusses the various processes involved in converting forgings into fittings and
flanges. Thetestimony quoted in the opinion centers on the use of theimported articles. See 64 Cugt. Ct.
at 506, 313 F. Supp. at 956. The court aso refers to testimony regarding nomenclature. Seeid. The
court then discusses and quotes from Gibson-Thomsen the essentia language concerning “anew article
having anew name, character and use” 27 C.C.P.A. a 271. The opinion clearly sates,

[W]e are ds0 of the opinion that the end result of the manufacturing processes to which
the imported articles are subjected in plaintiffs Tube Line plant is the transformation of
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such imported articles into different articles having a new name, character and use.
64 Cust. Ct. at 507, 313 F. Supp. at 957.

The Midwood court then proceeds to discuss the forgings as producers goods until “converted
by some manufacturer into consumers goods” 1d. But thisandyssis by no meansthe sole basis of the
court’ sholding. Theproducers goods-consumers goodsdistinction serves asasupplement to the court’s
andys's and conclusion based on the Gibson-Thomsen test of a new name, character and use. This
reading of theMidwood decision is supported by severa subsequent decisions of the Customs Court, the
Court of International Trade, and the Court of Appeds for the Federa Circuit.*?

In support of its statement that Midwood would be decided differently today, and that Customs
has therefore not acted irrationaly, Defendant cites and discusses severd judicia opinions wherein
“numerous Judgesin this Court and the Federa Circuit have aso éectednot to be bound by that particular
criterionin making adecision regarding whether imported merchandisewas ‘ substantialy transformed’ for
marking purposes.” Def.’sBr. at 24. Customsfirgt cites Nat’'| Hand Tool Corp. v. United States, 16

CIT 308, 312 (1992), 1992 WL 101006, at *4, wherein this court declined to follow Midwood's

2See, e.g., Torrington Co. v. United Sates, 764 F. 2d 1563, 1571 (Fed. Cir. 1985) (citing
Midwood for its determination that forgings for flanges could enter the United States without country-
of-origin markings because the imports were producers goods while the finished flanges were
consumers goods); Uniroyal, Inc. v. United States, 3 CIT 220, 226, 542 F. Supp. 1026, 1031
(1982), aff'd, 702 F.2d 1022 (Fed. Cir. 1983) (distinguishing the factsin Midwood from the facts
before the court, without overruling the producers goods-consumers goods distinction); Ferrostaal
Metals Corp. v. United States, 11 CIT 470, 477, 664 F. Supp. 535, 541(citing with approval the
Midwood decision as support for its propogtion that “[sjuch a change in the utility of the product is
indicative of asubgantid transformation”); Superior Wire v. United Sates, 11 CIT 608, 616, 669 F.
Supp. 472, 479 (1987) (indicating that Midwood has been cited with approva in Torrington and held
not determinativein Uniroyal).
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producers goods-consumers goods didtinction initsanayss of whether a subgtantia transformation hed
occurred. Id. at 28. In an attempt to support its argument, Customs acknowledges that the court
considered the“totdity of theevidence,” but “clearly did not fed it was compelled to rely upon every factor
ever utilized by every court in determining whether the forgingstherewere * subgtantidly transformed.’” 1d.
at 29; Nat'l Hand Tool, 16 CIT at 311, 1992 WL 101006 at *4. Customs argument proves too much.
While truethat in Nat’| Hand Tool, the court did not even mention Midwood; nather did the court rule
that the Midwood distinction would heresfter cease to exist. No party to this lawsuit clams that every
angle factor utilized by every court in determining whether a substantia transformation has occurred must
be evaluated in making that determination. What Plaintiffsdo aver isthat Customs* strayed far beyond its
authority when it announced the aorogation of Midwood.” Pls.” Br. at 29.

Defendant then attempts to bolster its argument by andogizing its postion to the ruling in Nat’|
Juice Products Assoc. v. United States, 10 CIT 48,60, 628 F. Supp. 978, 989-90 (1986). Def.’s Br.
at 29. Defendant correctly notes that in that case, this court held that the Customs ruling &t issue, which
utilized criteria other than the Midwood digtinction to determine that a substantid transformation had not
occurred, wasrationa and reasonable. 1d. at 30. WhiletheNat’ | Juice court did hold that “[u]nder recent
precedents, the trangition from producers to consumers goods is not determinative,” it did not overrule
the Midwood decision. 10 CIT at 60, 628 F. Supp. at 990. Rather, the court clarified the meaning of
Midwood, noting that the “sgnificance of this producers goods-consumers goods transformation in
marking casesisdiminished. ...” 10 CIT at 60, 628 F. Supp. at 989-90. Nowhere in the Nat’| Juice

opinion is any statement indicating that Midwood is no longer good law.
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Customs next asserts that Uniroyal, Inc. v. United States, 3 CIT 220, 542 F. Supp. 1026
(1982), supportsitsconclusion that theMidwood decision need not berelied upon. See Def.’sBr. at 30.
While true that the Uniroyal court did not find the producers to consumers goods distinction to be
determingtive of whether a substantial transformation had occurred, neither did the court find that the
Midwood digtinction should never again be used in that determination. Uniroyal, 3 CIT at 226, 542 F.
Supp. a 1031. The court agreeswith Plaintiffsthat “afair reading of Uniroyal confirmsthat the court did
not reject Midwood a dl inthat 1982 case.” PIs.’ Br. at 46. Judge Mdetz in Uniroyal determined that
under the name, character and usetest withinwhich the Midwood distinctionisone potentia congderation,
asubgtantial transformation had not occurred, because “only aminor assembly processtakesplace. . . .”
3 CIT at 225, 542 F. Supp. at 1030. The opinion went on to clarify that “each case must be decided on
itsown particular facts” 1d., 3CIT at 224, 542 F. Supp. a 1029 (citations omitted). Thus, Customsis
correct that Uniroyal stands for the proposition that the court is not required to rely on the producers
goods-consumers  goods distinction in making its subgtantial transformation determination. However,
Uniroyal does nothing to support Customs complete abrogation of the Midwood distinction.

Fndly, Customs citesSuperior Wire v. United Sates, 11 CIT 608, 669 F. Supp. 472 (1987),
aff'd, 867 F. 2d 1409 (Fed. Cir. 1989), ating that “[a]Ithough listed as one of many factors, the producer
good/ consumer good distinction was neither explicitly endorsed, nor relied upon by the court in making
itsdetermination.” Def.’s Br. a 31. In that opinion, the court mentioned Midwood, but did not state that
the digtinction should no longer berelied uponin asubstantid transformation determination. The court even

mentioned inits conclusion that no substantia transformation had occurred, thet “[n]o transformation from
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producers to consumers goodstook place....” Superior Wire, 11 CIT at 617, 669 F. Supp. at 430.
Such a statement indicates that far from being abrogated, the court did consider the Midwood distinction
indetermining whether asubstantial transformation had occurred. The court agreeswith Boltex that “if this
Court intended to question Midwood, it could have done so expressly.” PIs.” Br. at 47.

Customs’ attempt to support itsactionwith judicia decisonsfalls. Taken asawhole, thedecisons
of this court and the Federd Circuit indicate only that the Midwood distinction is one of many indicia of
whether asubstantia transformation has taken place in marking cases. Customsis correct that Midwood
need not be relied upon in dl instances. However, Customs may not extract from this direction the
proposition that Midwood is never to be relied upon in determining subgtantid transformation. Judicia
decisons do not indicate that Midwood has been or should be overruled; Customs may not take such a
task into its own hands.

b. Cugoms has abrogated, rather than limited, the holding of Midwood.

Black’s Law Dictionary defines the term “limit” as follows. “[t]o abridge, confine, restrain, and
regtrict. To mark out; to defing; to fix the extent of.” BLACK’S LAW DICTIONARY 926 (6™ ed. 1990).
Clearly, the object of the limitation remainsin existence following the limitation. In this case, Cusomsdid
publishanatice of proposed interpretation, providing an opportunity for public comment beforeissuing its
ruling, dthough nowhere in that notice does Customs cite its regulatory authority for limiting a court
decison, 19 C.F.R. 8 177.10(d), nor the statute pursuant to which it now clams it was publishing the
notice, 19 U.S.C. § 1625(d). In the Proposed I nter pretation, Customs states that it *does not intend to

rely on the distinction between producers goods and consumers goods in making country of origin
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marking determinations.” 63 Fed. Reg. at 14751.% After the promulgation of the Final Interpretation,
Customsissued a decision revoking severd HRL s that, based on the Midwood analysis, held that certain
fittings and flanges manufactured from imported forgings did not have to be marked with the country of
origin. See 34 Cust. B. and Decis. 3 (Aug. 2, 2000).

At the center of Plantiffs case is its alegation that Customs has completely abrogated the
Midwood decison through its promulgation of the Final Interpretation. Boltex assertsthat the change
inmarking law resulting fromtheFinal I nter pretation’ s conclus onthat Cusomswould heregfter diminate
the producers goods-consumers goods distinction from the “ substantia transformation” determination,
is a proposd to “overrule this Court, and impose a marking requirement in direct contradiction of this
Court'sholding.” Pls’ Br. at 4. Asdiscussed earlier, Customs does indeed have the authority to limit
acourt decison; however, the agency may not entirely ignore judge-made law. See supra Section IV
Al

In its defense, Customs asserts that it did not abrogate the Midwood decision; rather, the agency
limited the effect and application of one of the criteria that was used in the Midwood court’s analysis of

“subgtantia transformation,” with respect to different importations of other importers. Def.’sBr. a 33.

13Compare Proposed Rule Making: Proposal to Limit the Decision of the Court of
International Trade in Nestle Refrigerated Food Co. v. United Sates, 1995 WL 664435 (Oct. 17,
1995), wherein Customs declared its intention to limit the decision “to the specific entries which were
before the court,” citing both the statute and the regulation.

14" Asthe regulation so dictates, Customs may limit ajudicia decision to (1) aspecific aticle
under litigation, (2) an article of a pecific class or kind, or (3) to the particular circumstances or entries
which were the subject of the litigation. See 19 C.F.R. 8§ 177.10(d).
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Customs goes on to illudrate thet asthereis no rule of adminigirative stare decisis it may, within itsredm
of authority, changeitsposition regarding a30-year-old Customscase. Id. a 37. Findly, Cusomsrefers
the court to its andyss in the Final Interpretation, dating that “in light of judicid decisonsissued after
Midwood, it believed that the issues presented in Midwood would be decided differently today.” Id.

All of Customs defensesfail. Fird, it may well be possble that Midwood would be decided
differently today. Y, it is not the prerogative of the United States Customs Service to make such a
determination. True, Defendant’s Final Interpretation does not specificaly state that it intended to
overruleMidwood. Rather, it states, without providing any factud analysswhatsoever, that Customsdoes
not intend to rely ontheproducers goods-consumers goodsdistinction in determining whether the country
of origin of theimported article must be marked on thefina product. TheFinal Inter pretation concludes:

Because the current country of origin marking requirement for pipe fittings and flanges is

based on adminidrative trestment, rather than a specific ruling, Customs will require that

all pipe fittings and flanges produced in the United States from imported forgings be

marked with the country of origin of the imported forging. (emphasis added).
65 Fed. Reg. at 13830. How Customs has in fact limited the gpplication of Midwood with this statement,
rather than overruling it, remains a mysery to the court. It apparently was dso a mysery to Customs as
recently as February 18, 1997, when, in response to aruling request, it refused to dter the marking rules
for forgings imported from non-NAFTA countries by stating, “theMidwood decison, while questioned in
subsequent court decisions, has not been overruled.” HRL 559871, AR at 0178.

Pantiff arguesthat Customs is prevented from imposing a new marking requirement on United

States pipefittings and flangesin contravention of theMidwood holding. SeePls.” Br. at 32-33. Thecourt

agrees. Plaintiff goes on to argue that “neither the cited statute nor the cited regulation . . . provides
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Customs with the authority to disregard acourt decisoninitsentirety.” 1d. at 33. This statement presents
acloser casg, as it must be reconciled with Customs' authority to limit a court decison. The court’s
research hasdiscerned no cases addressing the rel ationship between judicid authority and Customs' ability
to limit a court decision.®® The words of the regulaion done provide little guidance.

Directionmay befound in the principle enunciated in Schott Optical Glassv. United Sates, 750
F.2d 62, 64 (Fed. Cir. 1984). In Schott, this court held that rdlitigation was barred by stare decisis, a
court’ s refusal to reexamine legal issues previoudy decided. 7 CIT 36, 39, 587 F. Supp. 69, 71 (1984).
The plantiff, an importer of optical glass, gpped ed the judgment refusing to dlow it to introduce evidence
in a second trid demondrating that the court’s prior holding classifying the glass was clearly erroneous.
750 F.3d a 62. The Court of Appeds for the Federa Circuit reversed and remanded, citing the well-
recognized exception to therule of stare decis's, that acourt will re-examine and overrule aprior decison
that isclearly erroneous. The Federal Circuit required thelower court to afford theimporter an opportunity
to introduce evidence to show that the previous classification was clearly erroneous. See also J.E.
Bernard & Co., 66 Cugt. Ct. at 550, 324 F. Supp. at 502 n.9, wherethe court refused to alow relitigation
of the gppraisement of identica merchandise where“mattersdecided in thefirst case have remained Stetic,
factudly andlegdly . . . and there have been no intervening changesin thelegd climatewhich would require

adifferent result from that reached in the prior case.”

But see Orlando Food Corp v. United States, 21 CIT 187, 188 (1997), 1997 WL 108245
at *2, wherein Customs was criticized by the court for using the satute, 19 U.S.C. § 1625(d) “to
amply ignore judicid decisons with which it disagrees by providing it with an dternative remedy to
goped. . .. Customs has encroached on the judicid function.” (citations omitted).
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Here, if Customs believesthat the matters decided in Midwood have not remained static factualy
and legdly, and that there have been intervening changes in the legd climate in the past thirty yearswhich
would require a different result, it should be given the opportunity to so demonstrate. It must do so,
however, by giving reasons for its position based on facts and not by usurping ajudicia function. If it can
make the requisite showing, and isupheld upon any court review, it can change the marking reguirements.’®

Faintiffs next argue that Customs specificaly targeted fittings and flanges manufacturers, and that
Customs cannot require non-NAFTA forgings to be marked in accordance with NAFTA rules, and
therefore, should be prevented from making the marking change. However, it is not unreasonable for
Customs to attempt to provide uniform marking rulesfor dl imported forgings.*” No businessisguaranteed
an unchanged regulatory climate. So long as procedura safeguards are met, government must be free to

change the rules to accommodate new business redities’® The Customs regulations 19 C.F.R. § 177.9

18Customs endorsed this view in T.D. 78-481, when it announced that in the rare cases where it
would limit adverse court decisons, it would do so in order to alow the court to reconsider the issue
based on “amore complete presentation of the evidence’ inits belief that *the specific evidence
available for judicid evauation has not provided . . . an adequate basis for establishing a universaly
goplicablerule of law.” 43 Fed. Reg. at 57209.

YCustoms' attempt to provide uniform marking rules for imported forgings is reasonable, so
long as the marking rules are consistent with the requirement that the imported product be marked for
the “ultimate purchaser.” See 19 U.S.C. § 1304(a).

18Even though the language of the Proposed I nter pretation lacked spedificity, Plaintiffs
received sufficient notice in compliance with the regulatory requirements and generd due process
concerns. Although the Proposed I nter pretation did not contain language requiring thet the fittings
and flanges produced in the United States from imported forgings be marked with the country of origin
of the imported forgings, the court cannot agree with Boltex that “ Customs did not provide Plantiffs
with any notice that it intended to overrule Midwood' s holding that the manufacture of fittings and
flanges substantialy transforms imported forgings so as not to require country-of-origin markings on the
finished products” Pls.” Br. a 36. The comments generated as a result of the Proposed
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and 8 177.10 st out the specific ways in which Customs may respond to new imports and methods of
importing by modifying its position on classfication, marking, and other issues. In certain circumstances,
they require notice and an opportunity to beheard. See 19 C.F.R. 8§ 177.10(c)(2). Here, the procedurd
safeguards were followed, but the change fails because the agency tried to changethe rules by usurping a
judicid function.

2) Customsabused itsdiscretion by relying on alegal conclusion, rather than engaging

in and providing a reasoned factual analysis, in imposing new marking rules.

Inthe Final Interpretation, Customs requires “that dl pipe fittings and flanges produced in the
United States from imported forgings be marked with the country of origin of the imported forging.” 65
Fed. Reg. at 13830. Centrd to this requirement is Customs' ungpoken finding that such forgings are not
substantidly transformed by the processing inthe United States. CustomsgtatesinitsFinal Interpretation
that because “the issue presented in Midwood would be decided differently today, and because the
NAFTA marking rules and Midwood decision render different results, it is Customs position that this
actionisnecessary in order to provide equitable trestment to al importers of pipefittingsand flanges.” 1d.
However, the Find Interpretation does not contain any recitation by Customs of the factud andyss

required to demongtrate its contention that the forgings are not substantialy transformed.®®

Inter pretation reflect that the industry involved was well aware of the intended result. See AR at 0053,
0054, 0055-0057, 0058-0066. One of the Plaintiffs here submitted comments opposing the proposal.
See AR at 0097-0103.

¥Customs has accepted that the analysis necessary centers on whether anew aticle with a
new name, character and use has been created. See 19 C.F.R. 88 134.1(d), 134.35(a).
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Before Customs can require new markings on finished products made from imported articles, it
must explain why it no longer consders the forgings subgtantialy transformed. Customs admits as much
when it dtates at the end of the Final Interpretation, “the question of whether a good has been
substantidly transformed isbased on specificfacts. . .” and declaresitsintent to revisit rulingswhich it Sates
were based on the producers goods-consumers goodsdigtinction articulated in Midwood. See 65 Fed.
Reg. a 13831. Here, Customs abused its discretion by announcing the marking change first, and
postponing the factud anadlysis under the new name, character and use test. Customs cannot judtify its
actions merely by declaring that it will not longer rely on the producers goods-consumers goods test
because “Midwood would be decided differently today.” 1d. Even were this statement true, such a
determination is for acourt and not for the agency.

In its andyss, Customs need not use the producers goods-consumers goods distinction in
determining that forgings are not substantially transformed in the United States by the processes performed
inconverting them to pipefittingsand flanges. Every subgtantia transformation caseis product specific and
certain tests are more gpplicable than others to certain products. See Uniroyal, 3 CIT at 224, 542 F.
Supp. a 1029 (citations omitted) (stating that each case must be decided onitsown facts). Customsmust,
however, explain with reference to the forgings themsel ves and the processes performed on them, why no

new article with anew name, character and useis created.
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V. Conclusion
For the foregoing reasons, the court concludes that Customs' attempt to overrule this court’s
determination in Midwood was arbitrary, capricious, an abuse of discretion, and otherwise not in
accordance with law. The court cannot sustain the marking requirement imposed by the Final

Interpretation. Judgment will enter accordingly.

Dated:
New York, NY Judith M. Barzilay

Judge




