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Faton, Judge: This consolidated action' is before the court
on plaintiff Mittal Steel USA, Inc.’s (“™Mittal”) motion for
judgment upon the agency record pursuant to USCIT Rule 56.2. By
its motion, plaintiff contests certain aspects of the United
States Department of Commerce’s (“Commerce” or the “Department”)
final results of the tenth administrative review of the
antidumping duty order applicable to imports into the United
States of corrosion-resistant carbon steel flat products (“CORE”)
from Korea made during the period of review (“POR”) August 1,
2002, to July 31, 2003. See Certain CORE from the Republic of
Korea, 70 Fed. Reg. 12,443 (Dep’t of Commerce Mar. 14, 2005)
(tenth admin. rev.) (“Final Results”). In addition, plaintiff
contests portions of the Department’s conclusions with respect to
Hyundai HYSCO Co., Ltd.’s (“HYSCO”) new shipper review, which was
part of the same determination. See 19 U.S.C. § 1675(a) (2) (B)

(2000) . Jurisdiction is had pursuant to 28 U.S.C. § 1581 (c)

. This action includes court numbers 05-00308 and 05-

00309. See Mittal Steel USA IS5G, Inc. v. United States, Consol.
Ct. No. 05-00308 (Oct. 5, 2005) (order granting plaintiff’s
consent motion to consolidate cases). Court number 05-00309
involved plaintiff’s challenge to the final results of the new
shipper review.
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(2000), and 19 U.S.C. § 1516a(a) (2) (B) (1ii). For the reasons set

forth below, Commerce’s Final Results are sustained.

BACKGROUND

Plaintiff is a domestic producer of CORE products. On
August 19, 1993, Commerce published the antidumping duty order
applicable to imports into the United States of CORE from Korea.
See Certain CORE From Korea, 58 Fed. Reg. 44,159 (Dep’t of
Commerce Aug. 19, 1993) (“CORE Order”). After having conducted
nine prior administrative reviews of the CORE Order, Commerce, on
August 1, 2003, published notice that it would consider requests
for what would be the tenth review. See Certain CORE from Korea,
68 Fed. Reg. 45,218 (Dep’t of Commerce Aug. 1, 2003) (notice).
Thereafter, on August 29, 2003, plaintiff asked Commerce to
conduct an administrative review with respect to the behavior and
market activities of certain Korean respondents including: POSCO;
Dongbu Steel Co., Ltd. (“Dongbu”); and Union Steel Manufacturing
Co., Ltd. (“Union”). The tenth administrative review was
initiated on September 30, 2003. See Initiation of Antidumping
and Countervailing Duty Reviews, 68 Fed. Reg. 56,262, 56,263-64
(Dep’t of Commerce Sept. 30, 2003) (notice). In addition, during
the proceeding, HYSCO sought a new shipper review of its sales of
CORE to the United States pursuant to 19 U.S.C. § 1675(a) (2) (B),

which Commerce initiated on October 3, 2003. See Certain CORE
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from Korea, 68 Fed. Reg. 57,423 (Dep’t of Commerce Oct. 3, 2003)
(notice) .

On March 14, 2005, Commerce published the Final Results of
both the tenth administrative review and HYSCO’s new shipper
review. See Final Results, 70 Fed. Reg. at 12,443. Based on its
analysis, Commerce assigned subject imports from POSCO a 2.34
percent dumping margin; Union and Dongbu received de minimis
margins;? and HYSCO, as a result of the new shipper review,

received a margin of zero. See id. at 12,445.

STANDARD OF REVIEW

When reviewing a final antidumping determination the court
“shall hold unlawful any determination, finding, or conclusion
found . . . to be unsupported by substantial evidence on the
record, or otherwise not in accordance with law.” 19 U.S.C.
§ 151ca(b) (1) (B) (i) . “Substantial evidence is ‘such relevant
evidence as a reasonable mind might accept as adequate to support
a conclusion.’” Huaiyin Foreign Trade Corp. (30) v. United

States, 322 F.3d 1369, 1374 (Fed. Cir. 2003) (gquoting Consol.

2 Under the statute, Commerce is required to “disregard
any weighted average dumping margin that is de minimis as defined
in section 1673b(b) (3) of this title.” 19 U.S.C. § 1673d(a) (4).
“[A] weighted average dumping margin is de minimis if the
administering authority determines that it is less than 2 percent
ad valorem or the equivalent specific rate for the subject
merchandise.” 19 U.S.C. § 1673b(b) (3). Thus, Union and Dongbu
were not required to pay antidumping duties on their entries.
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Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). The existence of
substantial evidence is determined “by considering the record as
a whole, including evidence that supports as well as evidence
that ‘fairly detracts from the substantiality of the evidence.’”
Id. (quoting Atl. Sugar, Ltd. v. United States, 744 F.2d 1556,
1562 (Fed. Cir. 1984)).

A)Y

In addition, [2a]ls long as the agency’s methodology and
procedures are reasonable means of effectuating the statutory
purpose, and there is substantial evidence in the record
supporting the agency’s conclusions, the court will not impose
its own views as to the sufficiency of the agency’s investigation
or question the agency’s methodology.” Ceramica Regiomontana,

S.A. v. United States, 10 CIT 399, 404-05, 636 F. Supp. 961, 966

(1986), aff’d, 810 F.2d 1137, 1139 (Fed. Cir. 1987).

DISCUSSION
I. Model Match Methodology
Plaintiff’s first claim is that the Department unreasonably
denied its request that respondents be asked to provide more
detailed product data for use in Commerce’s model match

criteria.? The agency employs these criteria to ensure that the

3 The criteria include: type; reduction process; metallic

coating process; clad material/coating metal; quality; yield

strength; metallic coating weight; minimum thickness; width;

form; temper rolling; and leveling. Letter from Stewart and
(continued...)
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merchandise sold in the U.S. market is being compared “with a
suitable home-market product” for purposes of calculating
antidumping duties. Koyo Seiko Co. v. United States, 66 F.3d
1204, 1209 (Fed. Cir. 1995); see also 19 U.S.C.

§ 1677(16) (C) (1iii) .

Commerce maintains that, in accordance with its practice, it
chose the model match criteria during the initial sales at less
than fair value investigation and has used them in each review
since in order to provide a “consistent methodology from review
to review” upon which respondents could rely. Def.’s Resp. Pl.’s
Mot. J. Agency R. (“Def.’s Resp.”) 9; see also Certain CORE From
Korea, 58 Fed. Reg. 37,176 (Dep’t of Commerce July 9, 1993).

It is plaintiff’s position that, had respondents been asked
for more specific product data, it would have been able to
conduct a more detailed analysis and possibly uncover a

compelling reason for changing the criteria, thus enabling

Commerce to produce more accurate results. See Pl.’s Mem. Supp.
Mot. J. Agency R. (“Pl.’s Mem.”) 12 (“Commerce refused even to
request that respondents submit the more precise data. This

precluded Mittal from analyzing detailed sales information that

might have substantiated Mittal’s fair concerns . . . .”)

3(...continued)
Stewart, Wesley K. Caine, to Commerce (May 28, 2004) Ex. A, at A-
2.
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(emphasis omitted) .*

For Commerce, the need for consistency in the model match
criteria stems from its duty to calculate antidumping rates as
accurately as possible. See, e.g., Lasko Metal Prods., Inc. v.
United States, 43 F.3d 1442, 1446 (Fed. Cir. 1994). Because
consistency 1is, according to Commerce, linked inextricably to
accuracy, the Department maintains that it changes its model

match criteria only if a participant can demonstrate a

For instance, plaintiff states:

Commerce defined “widths” by reference to the

following four measurement groups: (a) >= "
but <24"; (b) >=24" but <40"; (c) >=40" but
<60"; and (d) >=60". Similarly, it defined
“thickness” by reference to these 11 separate
groups: (a) <0.014"; (b) >=0.014" but
<0.015"; (c) >=0.015" but <0.016; (d)
>=0.016" but <0.018"; (e) >=0.018" but
<0.022"; (f) >=0.022" but <0.028"; (g9)
>=0.028" but <0.044"; (h) >=0.044" but
<0.060"; (i) >=0.060" but <0.085"; (Jj)

>=0.085" but <0.130"; and (k) >=0.130".

Thus, to identify goods for price
comparisons, Commerce would treat as
“identical” articles all CORE within a given
range, so far as the particular criterion was
concerned. Put differently, articles with
different physical dimensions could still be
treated as “identical,” and Commerce could
directly compare their prices in antidumping
margin calculations.

Pl.’s Mem. 6. In Mittal’s view, requiring respondents to
provide product data on a narrower range of dimensions might have
provided a compelling reason to change the criteria. That is,
more specific data could, according to plaintiff, have
demonstrated a substantial difference between the subject
merchandise and the purportedly comparable foreign like product.
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“compelling reason” for the modification. Def.’s Resp. 9; see
also Mem. from Eric B. Greynolds, Program Manager, Office of
AD/CVD Enforcement VI, to Melissa G. Skinner, Dir., Office of
AD/CVD Enforcement VI (Aug. 27, 2004) (“Model Match Mem.”) at 5
(citing Steel Wire Rope From Malaysia, 66 Fed. Reg. 12,759 (Dep’t
of Commerce Feb. 28, 2001); Antifriction Bearings (Other than
Tapered Roller Bearings) and Parts Thereof From France; et al.,
57 Fed. Reg. 28,360, 28,366 (Dep’t of Commerce June 24, 1992);
Tapered Roller Bearings, Finished and Unfinished, and Parts
Thereof, From Japan, 56 Fed. Reg. 41,508, 41,509 (Dep’t of
Commerce Aug. 21, 1991)).

Plaintiff first introduced its concerns in a letter from its
counsel to Commerce. See Letter from Stewart and Stewart, Wesley
K. Caine, to Commerce (May 28, 2004) (“May 28 Letter”). By this
letter, plaintiff sought to demonstrate the necessity of
demanding more specific data by claiming that the product ranges
in Commerce’s questionnaire, for thickness, width, type and
quality did not correspond with the actual data contained in
Union’s, Dongbu’s and POSCO’s pricing sheets. See May 28 Letter
at 2. To bolster its position that Commerce should have asked
respondents for additional product and pricing information,

plaintiff compared merchandise within Commerce’s ranges to the
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prices charged.® Mittal concluded that Commerce’s ranges
produced a variance in prices sufficient to warrant the agency’s
issuance of a supplemental questionnaire. See Pl.’s Mem. 27
(“"This should have prompted the agency to at least regquest more
precise data, which would have allowed it and Mittal to pursue
the matching issues more deeply via computer analysis. However,
the agency refused to request the information, much less perform
analyses, which left valid issues un-addressed.”) (emphasis
omitted); see also Pl.’s Mem. 27 (citing Freeport Minerals Co. V.
United States, 776 F.2d 1029, 1033 (Fed. Cir. 1985)). Before the

court, plaintiff continues to press this claim insisting,

Specifically, plaintiff [[

]1 Pl.’s
Mem. 8. For instance, with respect to thickness, plaintiff
contends that it examined
[
1]
Pl.’s Mem. 8 (emphasis omitted). Plaintiff contends that it

found similar results after analyzing [][
]]. See Pl.’s Mem. 8-10.
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that it is not “asking the Court at this point to rule

categorically that Commerce’s methodology completely fails as a

matter of law.” Pl.’s Mem. 27 n.1l3.

According to Commerce, it found the issuance of a

supplemental questionnaire was not regquired because plaintiff’s

May 28 Letter, and the various price analyses contained therein,

failed to establish its necessity. As Commerce stated in its

Model Match Memorandum:

Regarding the price lists cited by
[plaintiff] in [its] submission, we find
there is no evidence indicating that the
price lists reflect actual transaction
prices, and, thus, we find that they do not
necessarily reflect the Korean respondents’
actual sales and pricing practices. 1In
addition, several of the price lists cited by
[plaintiff] are exclusive to the Korean
respondents’ home market and, thus, offer no
information on how the products are sold in
the U.S. market. Therefore, we find that the
internal pricing guidelines cited by
[plaintiff]: (1) fail to indicate a change in
the Korean respondents’ production/pricing
practices and (2) do not necessarily reflect
the norms of the Korean respondents.

Model Match Mem. at 5-6.

Commerce further argues that plaintiff “overstates the case

that narrower bands for model matches will necessarily create

more accurate results.” Def.’s Resp. 14. The Department insists

that “the more bands that are applied, the fewer actual sale to

sale matches there will be -- requiring Commerce to resort to

constructed value for additional United States sales.” Def.’s
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Resp. 14.

As has been noted, plaintiff does not demand a change in the
Department’s methodology. Mittal’s sole claim is that Commerce
should have sought more information from the respondents. The
stated purpose of plaintiff’s request is to uncover additional
information that it hopes will provide a basis for a challenge to
Commerce’s model match criteria. Therefore, the court is asked
to determine whether Commerce supported with substantial evidence
its decision not to issue a supplemental questionnaire seeking
additional model match data. The court finds that Commerce has
justified its decision.

First, as noted by Commerce, the price lists plaintiff
references are just what they appear to be — price lists. This
being the case, Commerce was Jjustified in finding that they did
not necessarily reflect actual sales. Commerce, on the other
hand, had obtained actual sales data from the gquestionnaire
responses upon which it reasonably relied. Also, Commerce
observed that some of plaintiff’s evidence of respondents’
pricing practices related solely to home market sales, which shed
no light on the price of CORE sold by respondents in the United
States. Moreover, Commerce was not unreasonable in finding that
plaintiff’s demand to narrow the range of dimensions compared
would create more inaccuracies in dumping calculations because

fewer actual sales would be available for direct comparison.
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Thus, because plaintiff has not made out a sufficient case
for the issuance of a supplemental questionnaire and because the
Department had in its possession all of the information needed to
make a fair and reasonable product comparison, the court sustains
Commerce’s decision not to seek additional product and sales

data.

II. Constructed Export Price: Deduction of Selling Expenses
A. Location of Incurred Costs
Plaintiff next insists that Commerce unlawfully failed to

deduct from constructed export price (“CEP”)® certain “core

Constructed export price (“CEP”) is

the price at which the subject merchandise is
first sold (or agreed to be sold) in the
United States before or after the date of
importation by or for the account of the
producer or exporter of such merchandise or
by a seller affiliated with the producer or
exporter, to a purchaser not affiliated with
the producer or exporter, as adjusted under
subsections (c¢) and (d) of this section.

19 U.s.C. § 1677a(b). CEP, or U.S. price, is then compared to
normal value to calculate the dumping margin. Normal value is
defined as

the price at which the foreign 1like product
is first sold (or, in the absence of a sale,
offered for sale) for consumption in the
exporting country, in the usual commercial
quantities and in the ordinary course of
trade and, to the extent practicable, at the
same level of trade as the export or
constructed export price
(continued...)
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selling expenses’ associated with resale transactions of subject
merchandise in the United States . . . merely because [the
expenses] involved activities that occurred ‘outside’ the United
States.” Pl.’s Mem. 33. More specifically, plaintiff asserts
that Commerce committed legal error by its unwillingness to make
a downward adjustment to CEP equal to the claimed selling
expenses incurred by the Korean parents in facilitating the
resales of CORE to unaffiliated U.S. customers.? See Pl.’s Mem.

12-13. For plaintiff, under 19 U.S.C. § 1677a(d),’ if “the

6(...continued)
19 U.S.C. § 1677b(a) (1) (B) (1) .

! Plaintiff’s reference to “core” selling functions is
apparently intended to describe such activities as negotiating
price, entering into sales contracts and approving resales;
however, neither the statute nor the regulations define the
phrase. See Pl.’s Mem. 39 (suggesting that Commerce define
“core” functions, if necessary).

8 The Korean parent companies are respondents: Union,
Dongbu, POSCO and HYSCO.

? Subsection 1677a(d) provides, in pertinent part:

[Tlhe price used to establish [CEP] shall
also be reduced by—

(1) the amount of any of the
following expenses generally
incurred by or for the account of
the producer or exporter, or the
affiliated seller in the United
States, in selling the subject
merchandise (or subject merchandise
to which value has been added)—

(A) commissions for
(continued...
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activities and associated expenses relate to the resales in the
United States,” the deduction must be made regardless of when and
where the expenses were incurred. Pl.’s Mem. 12.

With respect to plaintiff’s legal contention, Commerce does
not disagree. That is, the Department maintains that it makes
justified CEP deductions no matter where expenses are incurred or
paid. See Def.’s Resp. 16 (noting that Commerce deducts from CEP
selling expenses that “relate directly to the sale to an
unaffiliated purchaser, even if, for example, the foreign parent
of the affiliated U.S. importer pays those expenses”) (internal
quotation marks & citation omitted). Rather, Commerce urges that

its decision here not to deduct certain costs from CEP was

°(...continued)
selling the subject
merchandise in the United
States;

(B) expenses that result
from, and bear a direct
relationship to, the
sale, such as credit
expenses, guarantees and
warranties;

(C) any selling expenses
that the seller pays on
behalf of the purchaser;
and

(D) any selling expenses
not deducted under
subparagraph (A), (B), or
(C)

19 U.s.C. § 1677a(d) (1) .
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appropriate because the amounts expended by respondents related
to sales to affiliated U.S. importers and not to unaffiliated
U.S. customers. See Def.’s Resp. 14; see also 19 C.F.R.

§ 351.402 (b) (2005) ;%% Issues & Decisions for the Final Results
of the Antidumping Duty New Shipper Review and the Antidumping
Duty Administrative Review of Certain CORE from Korea (Dep’t of
Commerce Mar. 7, 2005) (“Issues & Decs. Mem.”) at 10.

Moreover, at no point does Commerce state that it did not
deduct the expenses because they were incurred in Korea. Rather,
it is apparent that Commerce’s justification for its decision to
not deduct from respondents’ CEP certain expenses is its
conclusion that selling expenses can only be deducted from CEP
when they are incurred in connection with the sale of merchandise
to an unaffiliated U.S. customer. Thus, plaintiff’s legal

argument that Commerce acted unlawfully by refusing to deduct

1o The regulation provides:

In establishing [CEP] under section 772(d) of
the Act, the Secretary will make adjustments
for expenses associated with commercial
activities in the United States that relate
to the sale to an unaffiliated purchaser, no
matter where or when paid. The Secretary
will not make an adjustment for any expense
that is related solely to the sale to an
affiliated importer in the United States,
although the Secretary may make an adjustment
to normal value for such expenses under
section 773 (a) (6) (C) (iii) of the Act.

19 C.F.R. § 351.402(b).



