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AQUI LI NO, Senior Judge: The intervernor-defendants,

j oi ned on appeal by the defendant, apparently persuaded two nenbers

! The names set forth, necessarily, are those of counsel who
contributed to final resolution of this case before this court per
slip opinion 02-59, 26 CIT 639, 244 F. Supp. 2d 1349 (2002), and slip
opi nion 02-113, 26 CI T 1131 (2002), and whose subm ssi ons then nust
be revisited now, given the mandate of the court of appeals in
conjunction with Co-Steel Raritan, Inc. v. Int'l Trade Commi n, 357
F.3d 1294 (Fed.Cir. 2004).
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of a three-judge panel of the Court of Appeals for the Federa
Crcuit ("CAFC') to vacate this court's final judgnment herein, if
not remand to the undersigned for

further proceedings . . .[to] consider the contention in
[plaintiffs'] original notion for judgnent on the ad-
mnistrative record that it did not address in Co- Steel
I . . [,] that the Conmm ssion erred in concluding in
t he preI|n1nary determ nation that there was no reason-
able indication that wire rod inports from Egypt, South
Africa, and Venezuela would immnently exceed statutory
negligibility | evels, whether considered individually or
col l ectively.

Co-Steel Raritan, Inc. v. Int'l Trade Commin, 357 F.3d 1294, 1317

(Fed.Gir. 2004).
|

This mandate, having nade this case's "extraordinary

n2

procedural posture"“ nore unique, caused this court to call upon

counsel for possible, further guidance. Their reactions were,

respectfully, to require this opinion, e.g.:

Accordingly, at this point, the Court nust resolve
t he remai ning i ssue that was not previously addressed in
this action - that is, the question of whether subject
inmports fromthe three countries, either individually or
collectively, would immnently exceed statutory |evels.
That issue has been fully briefed by the parties and was
subj ect to extensive discussion during the oral argunent
before this Court held on June 20, 2002.

Letter of Collier Shannon Scott, PLLC, p. 1 (May 2, 2005).

2 Carbon and Certain Alloy Steel Wre Rod FromBrazil, Canada,
Germany, lndonesia, Mexico, Mldova, Trinidad and Tobago, Turkey,
and Ukrai ne, USI TC Pub. 3546, pp. 47, 49 (Cct. 2002) (Additional and
Di ssenting Views of Conm ssioner Lynn M Bragg). See, e.qg.,
Georgetown Steel Co. v. United States, 29 CIT __, Slip ¢ Cp 05- 43
(April 1, 2005).
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But this entails a perception of the future, which is now
past. That is, this case contested defendant's prelimnary deter-
mnation that inports of steel wire rod from Egypt, South Africa
and Venezuel a that were alleged to be sold in the United States at
less than fair value were negligible and therefore that its in-
vestigations with regard to those countries be term nated. Carbon

and Certain Alloy Steel Wre Rod From Brazil, Canada, Egypt,

Germany, | ndonesia, Mexico, Mldova, South Africa, Trinidad and

Tobago, Turkey, Ukraine, and Venezuela, 66 Fed.Reg. 54,539 (Cct.

29, 2001). The period of those investigations was August 2000
t hrough July 2001. And plaintiffs' motion for relief tinely
i nterposed thereafter argued, anong ot her things, (i) that defend-
ant's reliance upon data that were not available to them precedi ng
the filing of their petition was unlawful; (ii) that defendant's
conclusion that certain inports in question did not exceed in the
aggregate seven percent of all inports during the period of
i nvestigation was erroneous; and (iii) that its determ nation that
imports fromEgypt, South Africa and Venezuel a woul d not i mm nently
exceed the statutory negligibility thresholds was arbitrary and

capri ci ous.

The court's slip opinion 02-59 herein, 26 CIT 639, 244
F. Supp. 2d 1349 (2002), denied relief as to point (i) but, as to the
second point, remanded to the defendant for reconsideration of its

termnation of those investigations in the light of the Interna-
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tional Trade Adm nistration ("I TA"), U S. Departnent of Commerce's

related Notice of Prelimnary Determ nation of Sales at Less Than

Fair Value: Carbon and Certain Alloy Steel Wre Rod from Gernany

67 Fed. Reg. 17,384 (April 10, 2002). Neither that slip opinion 02-
59 nor the court's subsequent slip opinion 02-113, 26 CT 1131
(2002), which affirned the results of that remand, reached or
ot herwi se resolved plaintiffs' third point regarding the threat of

surpassing negligibility threshol ds.

As indicated, defendant's determ nation, as well as that
of the ITA, were both prelimnary, which, of course, neant before
or in preparation for the main or final result and which was a
factor of the foregoing opinions. Threat also connotes timng; it
portends the future, which in this case, to repeat, is now part of
hi story.

I

Be the tinmewarp as it is, this court's reviewis still
based excl usi vel y upon def endant's adm ni strative record, as devel -
oped on or about COctober 2001. The statute governing its investi-

gations provided in part:

(24) Negligible inmports
(A) In general
(i) Less than 3 percent
Except as provided in clauses (ii) and

(iv), inports froma country of nerchandise
corresponding to a donestic |ike product iden-
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tified by the Comm ssion are "negligible" if
such inports account for |ess than 3 percent
of the volunme of all such nerchandi se inport-
ed into the United States in the nost recent
12-nmonth period for which data are avail able
t hat precedes --

(1) the filing of the petition . . . or

(I'l') the initiation of the investigation

(i1) Exception

| mports that woul d ot herw se be negligi-
bl e under clause (i) shall not be negligible
if the aggregate volune of inports of the ner-
chandise from all countries described in
clause (i) with respect to which investiga-
tions were initiated on the sane day exceeds 7
percent of the volume of all such nerchandi se
inported into the United States during the ap-
plicable 12-nmonth peri od.

* * *

(iv) Negligibility in threat analysis

Not wi t hst andi ng cl auses (i) and (ii), the
Conmi ssion shall not treat inports as negligi-
bleif it determines that there is a potenti al
that inmports from a country described in
clause (i) will immnently account for nore
than 3 percent of the volune of all such ner-
chandi se inported into the United States, or
that the aggregate volunmes of inports fromall
countries described in clause (ii) wll
imm nently exceed 7 percent of the volune of
all such merchandi se inported into the United
St at es. The Commi ssion shall consider such
inmports only for purposes of determning
threat of material injury.

(C© Conputation of inport volunes
I n conputing inport vol unmes for purposes of subpara-

graph[] (A . . . , the Conm ssion nmay nake reasonabl e
estinmates on the basis of avail able statistics.
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19 U S.C. 81677(24). Def endant's analysis wunder subsection
1677(24) (A) (iv) has been reported as foll ows:

Egypt. The share of subject inports accounted for by
Egyptian wire rod for the period August 2000 - July 2001
was 1.4 percent. Egyptian subject inports’ share of
total inports was 2.0 percent in 1998, 0.8 percent in
1999, and 1.2 percent in 2000; the share was 0.9 percent
ininterim2001.! Capacity utilization for the Egyptian
industry was at *** percent in 2000, and is *** in both
2001 and 2002."" Inventories in Egypt ***. 1l Gven
Egypt's very small share of total inports, *** |evel of
capacity utilization, and ***, we conclude that subject
inmports from Egypt will not immnently exceed three
percent of total inports.

Sout h Africa. During August 2000-July 2001, subject
inmports from South Africa accounted for 2.6 percent of
total inmports. South African subject inports’ share of
total inports was 1.8 percent in 1998, 2.0 percent in
1999, and 2.4 percent in 2000; the share was 2.6 percent
in interim 2001.Y0  Although inports from South Africa
have i ncreased over the period of investigation, and were
hi gher in interim?2001 as conpared to interim2000, they
have remained well under the three percent threshold
t hr oughout the period of investigation. The record does
not suggest that they will exceed that threshold in the
i mminent future.!” G'ven South Africa’ s inmport share for
t he period August 2000-July 2001, 2.6 percent, and that
its inport share has not exceeded three percent at any
time during the period of investigation, we find that
South Africa’ s share of total inmports will not inmmnently
exceed three percent.

Venezuel a. Venezuel an subject inports’ share of
total inports was 2.1 percent for the period August 2000
- July 2001. Venezuel an subject inports’ share of total
inmports was 1.6 percent in 1998, 4.6 percent in 1999, and
2.7 percent in 2000; the share was 1.5 percent ininterim
2001.!" The vol ume of subject inports from Venezuel a has
decreased since its peak in 1999, and the volune of
subj ect inmports fromVenezuel a was significantly [ ower in
interim 2001 (20,724 short tons) than in interim 2000
(48, 440 short tons).! Venezuel an production capacity was
*** jn 2000, and is projected to *** in 2001 and 2002."
I nventories in Venezuela fell from1998 to 2000, al t hough
they were higher in interim 2001 conpared with interim
2000. [ G ven Venezuela's inport share, decreasing
vol unes, *** capacity |l evels and *** inventories, we find
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t hat Venezuela' s share of total inports wll not imm -
nently exceed three percent.!

Aggregate. G ven that we have found thereis little
potential for significant growth in the share of inports
by any of the three subject countries, we conclude that
t he aggregate share of these three countries, which was
6.1 percent for the period August 2000-July 2001, wll
not immnently exceed seven percent. Accordingly, pur-
suant to section 733(a)(1),! the antidunping duty
i nvestigations for Egypt, South Africa, and Venezuel a are
term nated by operation of |aw.

USI TC Pub. 3456, pp. 9-11 (Cct. 2001) (footnotes and confidenti al

data omtted).

The plaintiffs consider this analysis to be arbitrary and
capricious, an abuse of discretion, and ot herw se not i n accordance
with law. They argue that the volune of inports from South Africa
and Venezuela will inmmnently exceed three percent each. They al -
SO project an aggregate volune exceeding seven percent for the

inmports fromthe three countries conbi ned.

In Anerican Lanb Co. v. United States, 785 F.2d 994, 1001

(Fed.Cir. 1986), the court opined that a negative prelimnary
determ nati on under the foregoing statute issue
only when (1) the record as a whole contains clear and
convi nci ng evidence that there is no material injury or

threat of such injury; and (2) no likelihood exists that
contrary evidence will arise in a final investigation.

That opinion was reaffirmed in this matter per Co-Steel Raritan,

Inc. v. Int'l Trade Comm n, 357 F.3d at 1310, quoting the U uguay

Round Agreenents Act, Statenment of Administrative Action ("SAA"),

H R Doc. No. 103-316, vol. 1, p. 857 (1994), to wt:
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: The Comm ssion's standard regarding negligible
inmports in prelimmnary investigations shall be the sane
as its standard for material injury determnations in
these investigations, as set forth in Anerican Lanb Co.
v. United States, 785 F.2d 994 (Fed.Cir. 1986).
I n doing so, the court stressed the need to exam ne the "record as
a whole", "the record at the time the Comm ssion renders its pre-
[imnary determ nation”. 357 F.3d at 1314.
A
Exam nation of that record at bar as a whole does not
reveal any potential that inports fromEgypt could have i mm nently
accounted for nore than three percent of the volunme of all subject
mer chandi se inported into the United States.
B
Wth regard to inports from Venezuela, the plaintiffs
contend that the defendant
di scounted projected increases in exports in 2001 by
Si dor because it found that interimdata for the inports
in the first half of 2001 were |ower than data for the
conpar abl e peri od of 2000. See List 1, Doc. 55 at 10-11
n. 54; List 2, Doc. 32 at 16 n. 54 (App. 1).

Plaintiffs' Brief, p. 35. Accepting this contention as correct?

® See USITC Pub. 3456, pp. 10-11 n. 54 (Cct. 2001):

The Conmi ssion has received data from Venezuel an
producer and respondent Sidor . . ., which accounted for
*** percent of 2000 inports from Venezuela to the United
States, according to official Commerce statistics. .

Si dor reported projected increased exports to the Uni t ed
States in 2001 and 2002 (*** short tons in 2001, and ***
short tons in 2002). . . . Actual 2001 interin1inport

(footnote conti nued)



Court No. 01-00955 Page 9

however, does not anmpbunt to abuse of the discretion that permts
the defendant to "nmake reasonable interpretations of the evidence
and to determ ne the overall significance of any particul ar factor

or piece of evidence". Mai ne Potato Council v. United States, 9

ClT 293, 300, 613 F. Supp. 1237, 1244 (1985). Moreover, it is

beyond cavil that the Comm ssion is entitled to supple-
ment information from official statistics with the
information that it gathers duringits own investigation,
and -- after weighing the evidence -- to choose to rely
upon one set of facts over the other. | ndeed, the
Conmi ssion routinely relies oninformation it gathers in
the course of its investigations, even when that data
conflict[] with other official statistics on the record,
and t he Conm ssi on has been repeatedly uphel d when it has
done so. See, e.g., Texas Crushed Stone Co. v. United
States, 17 CIT 428, [438,] 822 F. Supp. 773, 781 (1993),
aff'd, 35 F.3d 1535 (Fed.Gir. 1994) . .

Al _Tech Specialty Steel Corp. v. United States, 27T __, _, Slip

Op. 03-164, p. 22 (Dec. 16, 2003). As indicated above, the
defendant did not rely solely on the finding of decreasing vol une,
it also found support in data concerning production capacity and
inventory levels. 1In short, it cannot be said that the agency did
not articulate a "rational connection between the facts found and

t he choi ce nmde". Bownan Transp., Inc. v. Arkansas-Best Freight

Sys., lInc., 419 U S. 281, 285 (1974), quoting Burlington Truck

Lines, Inc. v. United States, 371 U.S. 156, 168 (1962). And, not-

wi thstanding the exporter’s estimates and plaintiffs’ proposed

data, however, show significantly |lower |evels in 2001
t han the conparabl e period in 2000. 1In 2000, there were
84,957 short tons of subject inports from Venezuel a
accounting for a 2.7 percent share of total inports.

Citations and confidential data omtted.
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cal cul ati ons based thereon, the court is constrained to "uphold a
decision of less than ideal clarity if the agency’'s path my

reasonably be discerned". [d. at 286, citing Colorado Interstate

Gas Co. v. FPC, 324 U. S. 581, 595 (1945). See also Ceram ca Regqio-

nontana, S.A. v. United States , 810 F.2d 1137, 1139 (Fed.Cr.

1987); Caribbean Ispat Ltd. v. United States, 29 CIT _ , _ , Slip

Op. 05-37, p. 13 (March 22, 2005), appeal docketed, No. 05-1400

(Fed.Gr. My 25, 2005).
C
That seem ngl y-descendi ng path from Venezuel a, however,

is a short one that does not reach the ascending i nports from South
Africa. In reporting that the "record does not suggest that they
will exceed th[e] threshold in the i nm nent future", the defendant
apparently relied on those inports "hav[ing] remined well under
the three percent threshold throughout the period of investiga-
tion", repeated two sentences |later viz. "its inport share has not
exceeded three percent at any tinme during the period of investiga-
tion". USCI T Pub. 3456, p. 10. The plaintiffs disagree and direct
this court’s attention to that part of the record reflecting the
increasing inport volunes of 1.8 percent in 1998, 2.0 percent in
1999, 2.4 percent in 2000, and 2.6 percent in interim2001, arguing
t hat

[nJothing in the inport statistics referenced or other-

wise in the record provides any reason to believe that

the increasing inport trends observed would reverse

t hensel ves or cease.

Plaintiffs’ Brief, p. 39.
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The court cannot disagree with this thesis. Indeed, the
defendant only cursorily acknow edges the increasing rate of
i mports. In view of that obvious trend, the court cannot and
t heref ore does not accept as controlling the sinple fact that they
have not yet exceeded the negligibility threshol d. Al t hough a
conmi ssi oner in another investigation cautioned that the agency is
without a clear statutory directive in assessing inmmnent non-
negligibility?, she did point out that the "SAA . . . indicates

that rates of inport growth can be examined"® to wit:

: | mport volumes at the conclusion of the 12-nonth
perlod exam ned for purposes of considering negligibility
may be below the negligibility threshold, but increasing
at a rate that indicates they are Iikely to inmmnently
exceed that threshold during the period the Commi ssi on
examines in conducting its threat analysis.®

VWaile it is generally within defendant's discretion to
weigh different factors as it deens appropriate, that authority

necessarily is based upon the existence of nore than one factor,

which is not this case, wherein the plaintiffs attenpt to fill the

* Stainless Steel Wre Rod From Germany, ltaly, Japan, Korea,
Spain, Sweden, and Taiwan, USITC Pub. 3126, p. 36 (Sept. 1998)
(Additional and Consenting Views of Comm ssioner Carol T.
Crawford)("Waile "immnent' clearly indicates a forward-I|ooking
anal ysis, there is no specific guidance fromthe statute").

> 1d.

® SAA, p. 856. It appears as if sone factors considered by
conmi ssioners derive from those found in 19 U S.C §1677(7)(F),
whi ch help determ ne threat of material injury. See, e.g., N ppon
Steel Corp. v. United States, 29 QAT __, _ , Slip Op. 05-38, pp.
5-10 (March 23, 2005), appeal docketed, No. 05-1404 (Fed.Cr. May
27, 2005).
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void in defendant’s analysis by extrapolating fromthe raw data,
i ndicative of the increasing rate of inports, vol unme projections of
their own. 1In estimating the denom nator in the applicable ratio,
t hey annualize total inports frominterim2001 and t hus, as pointed
out by the defendant, do not account for putative increases in
South African exports. For the first time, the defendant offers an
approach of its own, stating that,

in the event that the Court w shes to consider Plain-
tiffs’ claimthat inports fromSouth Africaw !l increase
at thirty percent per annum because they have done so
historically from 1998 to 2000, the Court should also
take into consideration the historic increase over that
period in overall inport volume. Plaintiffs’ calcula-
tions do not take into account that overall inports in-
creased at an average rate of approximately 11 percent
per year from 1998 to 2000. . . . If South African
inmports increased by thirty percent in 2001 relative to
2000 |l evels, as they have done from 1998 to 2000, they
woul d be 98,036 short tons (approximately 20,000 tons
hi gher than 2000 |[evels). If overall inport |evels
i ncreased 11 percent from 2000 to 2001 as they have done
from1998 to 2000, they woul d equal 3, 436,239 short tons.
| nports from South Africa of 98,036 short tons would
conprise 2.8 percent of overall inports .

Def endant' s Opposition Menorandum p. 46 n. 98. In their reply,
the plaintiffs maintain that even
if the Comm ssion's proposed denom nator is used in lieu
of the annualized figure that the donmestic industry
relied upon, a significant increase in the inport share
for South Africa is al so apparent.

Plaintiffs' Reply Brief, p. 25 n. 19. The court concurs.

When considering the record evidence, such as it is, in

this light, the court strains to discern a supposition, |et alone
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cl ear and convincing evidence, of no potential that inports from
South Africa wll immnently account for nore than three percent of
all subject merchandise inported into the United States.’ A rough
estimate makes it only a matter of a year or two before the three-

percent threshold could be exceeded.

That this tineframe falls within the nmeani ng of inm nent
finds support in case law. |In sustaining defendant's affirmative

threat-of -material -injury determ nation, the court in Asoci aci on de

Prod. de Salnmon y Trucha de Chile AGv. US. Int'l Trade Comm n, 26

T 29, 39, 180 F. Supp.2d 1360, 1371 (2002), concluded that the
producers’ ability to increase shipnments to this country "within
one to two years"” qualified as immnent. The court reasoned that
"[n]o bright-line test exists to determne when injury is imm
i nent."

: The termdoes not necessarily nean, as the Asoci a-

ci 6n argues, i medi ate, as the statute does not establish

any specifictime limt governing when a potential action

can be characterized as inmnent.
26 CIT at 39, 180 F.Supp.2d at 1371-72.

The defendant apparently does not consider this inter-

pretation of inmmnent to fit the facts herein, maintaining that
"[t]here is no indication in the record that inports from South

Africa will "immnently' junp to three percent”. Defendant's Op-

positi on Menorandum p. 46. Such a "junmp", however, is evident on

" Acknow edgi ng Conmi ssi oner Bragg’' s di ssenting viewthat they
would imrMnently do just that, the majority itself noted "sharply
i ncreasing trends over the period reviewed". USITC Pub. 3456, p.
9 n. 43.
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t he record devel oped.® Sinply concluding that the fact that those

® Inits Views, the najority notes that the

Conmi ssion only received information from one out of
t hree producers of wirerod in South Africa, Scaw Metal s.
Scaw Metal s reported that it accounted for *** percent of
South African production of wire rod, and did not export
to the United States during the period exam ned. . . .
Scaw Metals is not operating at a high | evel of capacity
utilization, and its production is projected to increase
*** jn 2001 and 2002. However, it is projecting in-
creased shipnents to non-U. S. nmarkets, and does not pro-
ject that it will begin exporting to the United States.

Id. at 10 n. 48 (citation and confidential data omtted).

Wil e projecting increased exports to other markets does not
necessarily bolster a trend of increasing U S. inports, such ca-
pacity to ship elsewhere is certainly not inconsistent therewith

Furthernore, the court does not now need to address whether
the |lack of questionnaire responses on behalf of other South
African exporters should have precluded a determ nation that "no
i kelihood exists that any contrary evidence will arise in a final
investigation". Plaintiffs’ Brief, p. 41, quoting Anerican Lanb
Co. v. United States, 785 F.2d 994, 1001 (Fed.C r. 1986) (enphasis
inoriginal). Onits face, SAAis permssive of inconplete infor-
mation in deciding negligibility:

The Commi ssion wi Il continueits current practice of
determining negligibility on the basis of each Iike
product that it designates in an antidunping or
countervailing duty investigation. To nmake such a deter-
m nation, the Comm ssion w || need information concerning
the volume of total inports in addition to the vol une of
inmports from the country(ies) subject to the investi-
gati on. The Comm ssion may not have access to either
conpl ete questionnaire data or official inport statistics
conform ng exactly to the Conm ssion’s |ike product(s)
desi gnations, particularly inprelimnaryinvestigations.
Therefore, . . . [1677](24)(C permts the Comm ssion to
make reasonable estimates on the basis of available
statistics.

SAA, p. 856. Sound policy, however, does not permt a respondent
to delay or avoid answer of a questionnaire in an attenpt to
benefit froma record (w thout such response) that mght be nore
favorable, and even l|lead to premature termnation of an
i nvestigation.
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fromSouth Africa did not actually exceed three percent during the
period of investigation is a better indicator of the future than
their increasing rate over recent years does not conport with the

ki nd of reasonable estimtes contenplated by the statute, supra.

11

I n viewof the foregoing, plaintiffs' notion for judgnment
on the agency record nust be granted to the extent of remand to t he
defendant to (a) reconsider its prelimnary determ nation that wire
rod inmports from South Africa will not immnently exceed three
percent of the volunme of all such nmerchandise inported into the
United States and (b) pinpoint the clear and convi nci ng evi dence on
the record, if there is any, that there is little potential that
the inmports from South Africa and those from Egypt and Venezuel a,
collectively, will not immnently exceed seven percent. The de-
fendant may have until Septenber 9, 2005 to carry out this nandate
and to report the results thereof to the undersigned, whereupon the
plaintiffs and the i ntervenor-defendants may serve and file witten
comments thereon on or before Septenber 26, 2005.

So order ed.
Deci ded: New York, New York

June 7, 2005

Thomas J. Aquilino, Jr.
Seni or Judge




