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OPINION
[Upon Plaintiffs’ USCIT R. 56.2 Motion for Judgment upon an AgeRegord, Commerce’s
determinations are affirmed except for one issnd,the case is remanded to the United States
Department of Commerce.]
Decided: December 13, 2005
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Garvey Schubert BargWilliam E. Perry(Ronald M.Wislg), for the plaintiffs and
defendat-intewvenorsGlopack, Inc. et al.andHang Lung Plastic Manufactory Ltd.

DeKieffer &Horgan, Gregory Stephen Menegtar the plaintiff-intervenoGuangdong
Esquel Textiles Co.

Peter D. KeislerAssistah Attorney General David M. CohenDirector;Patricia M.
McCarthy, Assistant Director; Civil Division, Commercial Litigation BranchSUDepartment
of JusticeStefan Shaiban{(Sameer YerawadeRaMarisa Béh Goldstén, Peter J. Kaldes
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counsel, for the defendant.
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J. Spakfor the defendant-intervenblantong Hausheng Plastic Products Co.

BARZILAY, JUDGE: In this consolidted ation, the faintiffs and defndant-
intervenors filed USCIT R. 56.2 Motion for Judgment upon aen&g Reord, challenging
certainaspect®f the firal detemination ofthe U.S. 2partmat of Commece (“Commerc® in
the antidumping investigatidfinal Determination of Sales at Less Than Fair Value:
Polyethylene Retail Carrier Bags from the People’s Republic of CBh&ed. Reg. 34,125
(June 18, 2004) (P.R. 505Hhal Determinatiori), amended69 Fed. Reg. 42,419 (July 15,

2004) (P.R. 530) @mended Final Determinatitn Plaintiffs Polyethiene Carrier Bag
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Committee, and its individual members, Vanguard Plastics,Hilex Poly Co., LIC, and
Superbag Corp. (collectivel{PRCB Committee Plaintiffs”) are domestic manufacturers.
Plaintiffs Glopack, Inc. (“Glopzk”), Elkay Plastics Co., CPI Packaginggl, and PDI Saneck
Internationd are impoters ofpolyethylene réail carier bags fromChina to théJnited Stées;
Plaintiffs Sea Lake Poéthylene Enterrise, Ltd. (“Sea &ke”) and RallyPlastics Co. (“Rally”)
are Chinee produers and eporters tahe Unitel States opolyethyiene ré¢ail carier bays,
(colledively “Glopad Plaintiffs”). Bdore thecourt ae four isues raed bythe PRCB
Committee Plaintiffs and two issues raised by the Glopdaintiffs. For the reasons outlined
below, the court AFRMS Commerce’s determination regardinggfchallenges and remands
the case on Commerce’s calculations of Hamgg’s eletricity usag as a factor of production.
|I. BACKGROUND

This action challenges Commerce’s detieation of sales at less than fair value in the
underlyinginvestigation on polyettgne retail carrier bay“*PRCBs”) from the People’s
Republic of China (“PRC"), covering the period ofiesv from October 1, 2002 to March 31,
2003 (“PR"). Spedically, the subjet merclandise icluded tshirt saks, merbandise hgs,
grocerybags, and checkout bagSee Final Determinatiqré9 Fed. Reg. at 34,125 the Final
Determination, Commerce determined that PRCBs from PRC were ondikedysold in the
United States at less than fair value as provided in section 735 of tHfeAtaof 1930. See
Final Determination 69 Fed. Reg. at 34,12%ee Issues and Decision Mem. for the
Administrative Review of Certain Stainless Steel Bar from I{@dily 5, 2002) (Issues and

Decision Menf) (containing explanations for Commerce’s detgrations).
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The PRCB Committee Plaintiffs contest the following aspects of Commerce’s
antidumpiry dutydetermimtion: 1) @mmercés seletion of facts othewise avdable with
respect to Hangung Plastic Manufacturytd. (“HangLung”), aChinese manufacturer and
exporter to the United States of the PRCBs and a mandagpgndent in the undeirhg
investigation and defendant-intervenor in this cas€dhmerce’s acceptance oértain prices
for polyethyene resin reported byantong Huasheng Plastic Products Co. (“Narijorg
PRCBs expder and mndatoy respondast in the uderlying investigation and deféndant-
intervenor in this case; 3) Commerce’s decision tofddantong’s reported factors of
producton data; ad 4) Commece’s lectionof a surogate alue forcardboad insets
consumed in the production of PRCBs.

In theamendegbreliminay determimtion, theDepartnent calalated adumping nargin
of 0.12 percent for Hangung. See Notice of Amended Preliminary Determination of Sales at
Less Than Fair Value: Polyethylene Retail Carrier Bags from the, BREed. Reg. 7908, 7909
(Feb. 20, 2004) @mended Preliminary Determinatign The final margin assigaeto Hang
Lung was 0.24 peent. See Final Determinatiqré9 Fed. Reg. at 42420. Since Hanogd’'s
marginwas lesshan the 2) percat de minims threshold, Hang Lurig customs entries of the
subject mechandse wereexcluded fom antidunping dutes.

Commercts prelimnary determimtion forNantongwas basg on neutal “facts
otherwi® availdle” puisuant to 19J.S.C. § 167e(a) lecausehe respndent didhot repor its
factors of production information on a product-specifisihaSee Preliminary Determination

69 Fed. Reg. at 3549. Nantong’slpninarily determined mgin was 18.43 %Preliminay
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Determination69 Fed. Reg. at 3549. Commerce ultimateified Nantong’s questionnaire
responses and did not appicts otherwise available in calculating thaF margin. Issues and
Decision Mem.at 77-80. Nantong’s final margin &8.01 %.See Final Determinatiqré9 Fed.
Reg. at 42420.

The Glopak Plaintifs challege thefollowing aspect®f the firal detemination:

1) Commerce’s use of avemgnit values calculated fromdian basket categomnport
statistics for certain black and color printing inkeg to value Sea LakadiRally’s reported
color-specific flexographic andavure printing inks used in the manufactur¢hef subject
merchandise and 2) Commerce’s use ofugate values rather than the paageported paid for
certain raw material inputs purchaseshfra Hong Kong tradingopempany. Glopack Pls Brat 2-
3.

Plaintiffs Glopack, Inc., Seaake, and Rally p#cipated in the investigation and
submitted detailed responses to the Department’s information requests. Plainték8ea L
submitted responses covering two production plants: Shanghai &lBaeking Ltd. (“Sharftai
Glopack”} and Sea Lake. Commercalculated a margin of 19.79 % f®hanghai Glopack and
Sea Lake.Final Determination 69 FedReg. a#2420;Antidumping Duty OrderPolyethylene
Retail Carrier Bags from the People’s Republic of Chs@&Fed. Reg. 48,201. Raflyfinal

margin was determined to be 23.85 #énended Final DeterminatioB9 Fed Reg. at 2420. In

! ShanghaGlopack an exposr with noPRC ownetsip, was dund to beaffiliated with
Sea Lake, a Honlgong-based comparwith no PRC ownershipSee Notie of Prelminary
Determination of Sales at Less Than Fair Value and Postponement of Final Determination:
PRCBs from PR(X9 Fed. Reg. 3533, 354Because of these circumstaacCommerce did not
engage in a sepe-rate analys for Glopack.See id.
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the preliminary dermination, the Department calculated a dumpinggmaof 18.56 % for
Rally. Amended Preliminary Determinatio®9 Fed. Reg. at 7909.

The six issues contested in this action concern different sets of facts Cometiecten
in the administrative record. The relevantdawill be set forth separateily the discussion
section for each separate Iibage.

1. JURISDICTION AND STANDARD OF REVIEW

The court exercises its jurisdiction over this case pursuant to 28 U.S.C. § 1581(c) (2004).
The cout “must sustin ‘anydetermimtion, firding or onclusionfound’ byCommerceaunless it
is ‘unsupported by substantial evideran the record, or otherwise not in adawrce with the
law.” Fujitsu Gen. Ltd. v. United State&8 F.3d 1034, 1038 (Fed. Cir. 1996) (quoting 19
U.S.C. § 1516a(b)(1)(B)). “Substantial evidence is nloa@ a mere scintilla. It means such
relevant evidence as a seaable mind might accept as adequate to supporicusion.”
Consol. Edison Co. of New York v. NLEB5 U.S. 197229 (1938). “[T]he possibility of
drawing two inconsistent conclusions from the evidence does nanpran administrative
agencis finding from being supported Bybstantial evidence.Matsushita Elec. Indus. Co. v.
United States750 F2d 927 933 ed. Gr. 1984) (quoting Consdo v. Fed.Mar. Commm, 383
U.S. 607, 619-20 (1966)). When the court applies this standard, it affirms tioysdgctual
determirations “® long & theyare rasonablend suppaded bythe reord as a Wwole, eva if
there is some evidence that detracts from tea@gs onclusions.” Olympia Indus., Inc. v.
United States22 AT 387, 389, 7 E Sup. 2d B7, 1M0 (1B8) (citing Atlantic Sugar, Ltd. v.

United States744 F.2d1556, 1563Fed. Ci. 1984)) seeGranges Metallverken AB v. United
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States 13 CIT 471, 474, 716 F. Supp. 17, 21 (1989) (Thetcnay not reweily the evidence or
substitute its own judgment for that of the agency
The court reviews Commerce’s suratg value determinations for reasonaldsne
Coalition for the Preservation of Am. Brake DrunR&tor Aftermarket Mfrs. v. United States
23 CIT 88, 44 F. Supp. 2d 229, 258 (1999) (“Commer=d not prove that its methodologss
the only wayor even the best wayg calculate surrogate values factors of production as long
as it was a reasonable way
I11. DiscussioN

1. Commerce’s Application of Adverse Facts Available by Allocating Hang
Lung’s Total Electricity Usage Rate

The factors of production methodologsed in nonmarket econorifNME”) cases
requires Commerce to “determine the normal valub@tubject merchandise on the basis of the
value ofthe fators of poduction tilized in pioducingthe merbandise . . basedon the bes
available information regardirtge values of such factors in a market econoountry or
countries considered to be appropriate.” 19 U.S.C. § 1677B&cxors of production include
“(A) hours oflaborrequred, (B) quartiti es of rav mateials employed, (C) anounts of erergy
and other utilities consumed, and (D) representatipgataost.” 19 U.S.C. 8 1677b(c).
Respondents in such cases have to report on a model-spasidhe precise quantiyeach
factor required for production of one unit of mlegndise.When Commaere “deermines hat it
is unable to verify theespondent’s submission, it may substitute for the information submitted

by the responds, facts otherwise availableChia Far Industrial Factory Co. v. United States
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28 CIT __, 343 F. Supp. 2d 1344, 1363 (200@h{4a Far’) (citing 19 U.S.C. § 1677e(a)(2)(A),
(D)). If Commercdinds that “the failure to fullyespond is the result of the respondent’s lack of
cooperation in . . . failing to put forth its maximum efforts to investigate and obtain the requested
information from its records|,]” the agenisyauthorized to adopt an adverse inferencenwhe
selecting facts otherwise available, suant to 19 U.S.C. § 1677e{bNippon Steel Corp. v.
United States337 F.3d 1373, 1383-84 (Fed. Cir. 2003 ippon Steé); F.LLI De Cecco Di
Filippo Fara S. Martino S.p.A. v. United Stat@46 F.3d 1027, 1032 (Fed. Cir. 2000).

In its Final Determination, Commercppied an adverse inference to detme the value
of the electricityusage related to the production of PRCBs. Commemqaired that it “was
able to verifythe usage amounts that were listed on model-specifiyewsarksheets for the
individud models tha[it] examined but the peunit anounts [it] veified did rot apperin
Hang Lungs FOP database for most of the models examinksblies and Decision Meit 64.

Finding that Hang ung did not act to the best of its ability ippogting usage rates, Commerce

“Section 187e(b) povides:
If the administeringathority or the Commission (as the case me)yfinds that
an inteested pdy has failel to coopeate bynot actimg to the lest of its aility to
comply with a requa for information from the administering authoritythe
Commission, the administering authority or the Commission (as the cgdsena
in reaching the applicable datanation under this subtitle, may use an infieee
that is aderse to th intersts of thapartyin seleting from amonghe fats
otherwise available. Such adverse infieeemay inlude reliance on information
derived from--
(1) the petition,
(2) a final determination in the investigation under this subtitle,
(3) any pevious review under section 1675 of this title or determination under
section 1675b of this title, or (4) any otheformation placed on the record.

19 U.S.C. § 1677¢e(b).
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decided to use adverse inferemgerestating these usage gatkssues and Decision Meat. 64.
However, Commerce concluded that hesgait was “able to verifthe total electricity uskby
Hang lung duimg the POfor subject mechandse[,]” it “allocatedHang Lung’s tdal eledricity
usage that [it] verified to its reported U.S. saldssues and Decision Memt 64. Commerce
further explained that it “allocated electriciigsed on the total amount of extruded resin and
corcertrate repated by HangLung in its United Sats factors-of-produdion datebase. In
addition, [it] only allocated printing electricitg printed bags and [it] only allocatedndavork
electricity to handwrked bags.”Analysis ér the Find Determnation of RCBs from RC:
Hang Lung Manufactory LtdJune 9, 2004, at 2.

During the oral argument and in its motion for letvelarify its calalation, Commerce,
however, evidenced an inconsistent position, claiming that “Comraetgally allocted the
total electricity used in Hay Lungs production o#ll plastic bgs, re@rdlessof destimtion, to
its United States salesDef. Mot. Leave Clarify Commerce’s Electricity Calculations for Hang
Lung, at 2. In support, Commerceestnces Hangung Verification Exhibit 11 that showed: 1)
the amounts of electricitysed by Hanggung for eah month of the period of investigation for
each deartment involved in its bagproduwcing actvities (extrusion, printing, gusseng, cuting,
and handwork), calculating the total etesty used for ach department during the period of
invedigation by adding tlese maithly amountsand 3 Hang Lungs repated ekctricity usage
for each bag-prodimy and non-bag produciragtivity in Decenber 2002.Verification Hang
Lung’s U.S Sales andractorsof-Produdion Data Mar. 11, 2004, Ex. 11. Commerce explained

that Exhibit 1 demonsttes thaHang lung céculatedtotal eletricity used to pyduce 4
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merchadise bysubtrating “overheacelectrcity” from theexpensed incurrel in the mothly
electricity bills. Def. Mot. Leave to Clarify Commerce’s Electricity Calculations for Hang
Lung at 2. These numbers, Commerce now agaie not broken down lopuntry of
destination.

While this reading of Exhibit 11supports Commerce’s explanation of its final calculations
of the electricityusage ifssues and Decision Memorandua 64, it iSnconsistat with
Commerce’s explanation Wnalysis of the Final Determinatidor Hang lung, where
Commerce stated that it allocated the total electribéged on the total amount of extruded
resin and concentrate reportedHigng Lungn its United States factors-of-production database.”
See Analysis Final Determination PRCBs from PRC: Hang Lung Manufactoryute 9,

2004, at 2.

On appelathe PRCBCommittee Riintiffs do not cotest the pplication of advese fats
available, but challenge Commerceddaulations as based on neutral, non-adverds.fa
Plaintiffs maintain that Commerce recalculated Hangg’s eletricity consumption based on “a
precise, multi-step allocation methodolagyd then restricted the amount to be allocated to the
total verified electricityusage associated with production of subject haardise during the
POIL.” PRCB Committee Bat 15. Plaitiffs sugyest thaiCommere did not dhere tats
decision to use adverse facts, instead calculttie@lectricity usge in a neutral wayPRCB
Committee Brat 16. Thas, Plaintifs claim hat the mhodology adopted bythe Depament in
the final results is contraty law and must be reverse@eel9 U.S.C. 1516a(b)(1)(B)(i). They

demand tht the cart remad this issuginstruding theDepartnent to selet as aderse fats
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available, the highest reported andifiedl electricityusage rate on the redolPRCB Committee
Br. at 20. In response and opposition to Commerce’s motion feg teaclarifyits calculation,
the PRCB Comittee Plantiffs arguedthat the gvernmat attempéd to “conpletelychang its
position” by claiming that Commer@dlocated the electricitysed by Hangung to produce
plastic bags, regardless of ttype of bagr destination of shipmenPRCB Comntiee Reg. in
Opp’n Dd. Mot. Leae Clarify, at 3.

The cout must evalate whiher Commece’s ®lectionof partid adverg factsavailale
was supported by substantial evide in the administrative recor&eeFujitsu,88 F.3d at 1038.
In this case, Commerce @iz that it decided to take the total electricisage calculated for
each dpartmeninvolvedin the praluctions & subje¢ merchadise, Iss the ovdnead &ectriaty
usageand to dbcate itto the Unied Statesales. Comerces final deéerminaion spedically
cited to D U.S.C. § 187m(e),which povides:

[Commerce] shall not decline to consider information that is submitted by an

interested partgnd is necessaty the determination but does not meet all the

applicable requirements establishedHmy administering authorityr the

Commission, if —

(1) the information is submitted by the diae established for its submission,

(2) the information can be verified,

(3) the information is not so incomplete that it cannot serve as a reliable basis for

reaching the applicable dat@nation,

(4) the inerestd partyhas demostrated hat it acéd to the bst of its Aility in

providing the information and meeting the reqoiests established by the

administering authority dhe Commission with respect to the information, and

(5) the idormatian can beused withat undue dficulties.
Commerce explained that it verified Hangng’s reported total electricitysage rate, and

nothing in the record indicates that this information was unusable or incompleteplying

facts alverse ¢ a partis interest, Commaere’s gal is to “excourag compliamce while
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determining current margins ascaratelyas possible.”Nat’l Steel Corp. v. United State20

CIT 100, 103, 913 F. Supp. 593, 596 (1996). SimultanepGsi;mmerce must select non-
aberrant facts rationallglated to what thegre used to calculat&ee id.In this casethe court
finds tha using tte total ebctricty consumed dtng theperiod ofreview n produing all bags,
regardless of destination, was neither asomable nor aberrant. Howev€ommerce took
inconsistent positions in explaining how it allocated that verified value. IHahg Lung

Analysis for the Final Determinatip®Commerce stated that it “allocated that value based on the
total amount of extruded resin and concentrate reportéthbyg Lungn its factors of production
database.”Analysis ér the Find Determnation of RCBs from RC: Hang Ling Manufatory

Ltd., June 9, 2004, at 2. In its motion to claritye government insisted that it allocated the total
electricity usge to Hang ung'’s reported United States sales, not conditioned onthry

factor. The record does not furnish amgre information for the court to ascertain how
Commerce allocated the valueadking this information, the court cannot determine whiethe
Commerce’s methodologw this instance was contraity law or unsupported by substantial
evidene in the ecord. Therefae, the ourt remads this isse, instreting the govenment to
explain its calculation. Commerce must address the seeming inconslsénegn thélang

Lung Analysis for the Final Determinati@md the information in Commerce’s motion to clarify
and to reconcile this information.

2. Use of the Price Nantong Paid to Market Economy Suppliers for Certain
Raw Material Inputs

During the investigation, Nantongp@rted that it bought certain raw material inputs from

market economguppliers.Nantong Qestionnaie Respnse Oct. 1, 2003. Upon verification
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of the rgported ifformatian, Commere examind the invoces foreach rav materal input,
including invoices for inputs from market econosuppliers.See Nantog Verifiation Repd,
April 15, 2004, at 8.The reord showghat Nanbng rgorted lav pricesfor polyethylene rein
purchased from a supplier located in Hétang. Plaintiffs point out that Nantong’s reported
prices for resin were [a certaiange] percent below contemporaneous price insljmeblished
by commaodities exchangand the verified prices reporteddilyother respondents participating
in the investigation. Inthis caseNantongwas regired to eport ay relationslp with its
supplier of polyethigne resin, [ ]. Nantong disclosed its relationship with [the supplier]
during verification, claiming thatit wasable b negoiate the low resinpricesbecaus of a “long-
established relationship” with [that supplier], and because its arrangements with [the supplier]
were subject to certain minimum purchase requirgmdNantong Verification Reporfpr. 15,
2004, at 8. In addition, Nantongprted the following facts regding its relationship with [the
supplerl]:

1) Inthe nine rnths preedingthe POJ] Nantongsold PRCBs tfthe suppli€] as a
downstream product valued at more than $[  ].

2) Nantong and [the supplier] had a joint customer - | ].

3) The [ ] dollars in sales to [the supplier] in the months immediately preceding the
POI involved merchandise identical to the amandise sold to [the joint customer], and all the

merchandise sold to [the supplier] was resold to [the joint customer].

*Confidential business information has been redacted in this public version of the
opinion.



Consol. Ct. No. 04-00319 Page 14

4) Nantong granted dierential prices to [the supplier]. Specificaltiie prices charged
to [the supplier] were up to [ ] percent less than the prices charged to [the joint customer] for
identical merchandise.

Commerce was satisfied with Nantong'’s repbpieices and found no discrepancies
between the information reported Bgntong in its questionnaire and the results of the
administrative verificationSee Nantog Verifiation Repd, Apr. 15, 2004, at 8. Commerce
concluded that it could use the prices paidlayitong to its Hong Kong supplier instead of
surrogate vales, becase Naring puchasedhe inputsm arm’s legth transactios from a
market economgupplier.

Plaintiffs challege Comrarces use of thse reprted pices in thdinal magin
calculations, which resulted inde minimsg marginfor Nartong. The PRCB Committee argued
on the administrative level that prices reportedNaptong for keynaterial inputs such as
polyethylene rain (“PE resin”) were unacpgable because theyere significantlylower than
prices reflected in published price indices orgsiceported bgll other respondents. Plaintiffs
furtherarguel that theDepartnent was bligated bylaw to investigatewhetherthe reléionship
between Nantong and its supplier distorted prices paldamyong to its supplier.

Plaintiffs presented evidence that the reportecepeere [a certain ranjgeercent lower
than contemporaneous prices publishethieyLondon Metals Exchange adependent

Commodity hformation Service - London Oil Report€1S-LOR”) and that prices reported by

“Three type of PE Resin were involved in this investigation: high dempsityethyene
(“HDPE”), low densitypolyethyene (“‘LDPE”), aad linear low density posthylene (LLDPE”).



Consol. Ct. No. 04-00319 Page 15

other respondents were tightlustered (within 5 and 6 percent of the measpeetively, for
both HDPE and LDPE), as would be expected form a commolikiy PE Resin.

Plaintiffs argue that because PE Resin is a commahty Commerce has recognized
that commaodity purchasers basetheir purchasng dedsions primaril y on price and availabili ty,
there aists little pice varability in a given marketat a gien time. Br examplein one cae
Commerce stated that products traded as commodities ae $pnsitive and sales are thus
often made or lost based on relativetgall differences in price.Notice of Final Determination
of Sales at Less Than Fair Valuigtainless Steel Plate in Coils from TaiwéA Fed Reg.
15,493, 15,504 (Dep’'t Commerce, Mar. 31, 1989)°d on other ground®Allegheny Ludlum
Corp. v. United State®4 CIT 1424, 215 F. Supp. 2d 1322 (2000) cdntrast, significant
differences appear betes the prices reported bjantong and other respondents, who regabr
PE Resin puhasesrbm markéeconomysupplies. Plaintiffs also clan that Naatong faled to
disclose facts surrounding its relationship with its market ecorsumglier of polyethigne bags.
Finally, Plaintiffs maintain that Commeresefailure to thoroughlynvestigate Nantong'’s reported
prices was contrarp law and its acceptance of those prices unsuppbytsubstantial evidence

Commerce claims that it adequate&lyestigated how Nantong ragated the price for
resin. Comerce aceptel Nanton¢s explanéion that itrelied o a webge for maket pries,
which it ugd to negtiate theprice, gr metrc ton, thait would pg its market eonomy
supplier. Nantong Vefication Report Apr. 15, 2004, CR 176. Commerce also concluded that
the prices that Nantong paid arose thtoowarket-driven, arm’s length netgations. Commerce

maintainghat thee is nothig unusukin the disounted pices thaNanton¢s marke economy
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suppler provided to Nantoryg, a lorg-starding customer. The goverrment agues hat a bng-
standing relationship between Nantong and its supplgiN&antong'’s sales of its products back
to the supplier do not indicate the typeaafaffiliation between Nantong and its supplier that
would make transactions between the two distorteghottantly, there is evideaan the record
that Nantong and [the supplier] competed against eachfotheustomers in the United States.
See Nantog Verifiation Repd, Apr. 15, 2004, at 9.

During an invedgation Commere aims to diermine vhether aelatiorship exists
between respondents and their suppliers that would distort the reported [Zmmmerce has
the authority to value vamaterial inputs used to determine normal value in NME cases using
the actual market prices paid ®spondents (“ME inputs”) instead of surrogadues.
Commercts relevant regilation stées that tvhere gactoris purchaed froma markéeconomy
supplier and paid for in a market econoooyrency the Secretargormally will use the price
paid to themarket eonomysupplier’ 19 C.ER. 8 351.88(c)(l). Bebre Commece ca use
reported ME input prices, the record must show that such prieémarket determined.”
ShakeprooAssembly Components v. United Sta2é8 F.3d 1376, 1382 (Fed. Cir. 2001). The
Preambldo the Deprtments reguation nots that altbugh theFedeal Circut upheld
Commercts pradice of sing prces paido marké economysupplies, it “do[e$ not view ths
decision as permitting us to use distortieel,(non-arm’s length) prices. Antidumpng Duties;
Countenailing Duties: FinalRule 62 Fed. Reg. 27,296, 27,366 (Dep't Commerce; M3
1997). h non-maket ecommy cases,he statut@uthorize Commere to disrgard pices pa

to affiliated suppliers if the price “does not fairgflect” market prices, 19 U.S.C. § 1677b(f)(2)
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or if the sipplierssell majorraw mateal inpus at “lesghan the ast of praluction.” 19 U.S.C.
8 1677b(f)(3).

In this case, he recad evidence gppoits Canmer@’s pasition beause,even hough
Nantong reported prices that wwdower than the prices reporteddiher respondents in the
investigation, Nantong provided sufficient explanation on how it negdtiateer prices in the
normal ourse ofits busines. Commere verifed that tle transations béwveen Natong ad its
supplierwere aarm’s length. Plantiffs’ comparson of Natong’'sprices toother repondents
reported prices and to contemporaneous ppedlished by thedndon Metals Exchange or
ICIS-LOR does not evidence matlkeice distortion.Commerce did investigate the validay
the marlet prices that Natong reported ad detemined thatheywere the'best awailable
information” for valuing market econoniyputs. See Lasko Metal Prods. v. United Statess
F.3d 1442, 1446 (Fed. Cir. 1994) (finding that the bestadbla information on what the
supplies used by the Chinese mantifeers would cost in a market econocoyntry was the
price dargel for thoe supplis on the irgrnatisnal marlket). Commere is not rquired to
scrutinizethe repaed pri@s othethan satigctoily verify them. Theecordsupports
Commerce’s conclusion that the prices adelyaeflected market prices in accordaneith 19
U.S.C. 8§ 1677b(c)(1) and 19 C.F.R. § 351.408(c)8Be Luoyang Bearing Factory v. United
States26 CIT 1156, 1187, 240 F. Supp. 2d 1268, 1298 (2002)s{ref to apply plaintifs mode
of examination that required determining “whether theegpaid by &2RC bearing manufacturer

to a market-economsupplier was market-driven or repretgive of market-prices.”).
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3. Commerce’s Decision to Accept Nantong’s Reported Factors of Production

A. Commerce’s Acceptance of Nantong’s Allocation Methodology for HDPE and
LLDPE Resin

In its Preliminary DeterminationCommerce applied “facts otherwise availabieder 19
U.S.C. § 1677e(a) to value all of Nantong’s répaisales.Preliminary Determination69 Fed.
Reg. at 3548-49. Nantong explained that becatigs usual business practices, it could not
allocate its use of different inputs to the production of its different prodlettgciting Nantong
Letter to Commercdan. 12, 2004, at 2). Commerce preliminariliedained that Nantong’s
data, as provided, distorted the amount of raw material inputs consumed in production and tha
Commercevould hae to usedcts othewise awailable b value tle inputs. Preliminay
Determination 69 Fed. Reg. at 3529.

Specifically, Natong reported the same factorgesaate for all five inputs reportedrf
each of the 94 individual products exported to the United States during thd R&» Nantong
subnitted a revsed fators catabag, which indudedfour sts of materal inputfactors and gage
rates for 95 individual products. Nantong reportad tifferent costs of production and normal
values for 95 unique bagpgs. In the preliminargetermination, Commerce declined to use any
of Nantong'’s factors data anddeal its entire margin on neutral facts availabécause it found
the factor information distortingPreliminary Determination69 Fed. Reg. at 3549.

In its final dgerminaton, the Epartmat revesed itselland usedNanton¢s data to
calculae Nantog’s de minims final dumping margin.ssues and Decision MenComment 23;
Amended Final DeterminatiopB9 Fed. Reg. at 42420. Commerce explained that it verified

Nantongs asseiion that is businesgracti@s preveted it flom repoting an #ocationof its
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factors of production on a product-specificisaSee Nantong Verification Repoat, 12 (Def.
Tab 16). Commerce verified Nantoageported factors of production of resin, ink, andgcr
Nantong advised the Department that thegraguction involved mixing resin with scrap and
pigment in accordance with a spel recipe stated on “production order sliptNantong
Verification Repot, at 3. The verifiers examined the production order slips, which included
production codes for each model oradkrthe number of cartons and pieces peton for each
model or@red, esin pecentag instrutions for @ch modkg and tothraw maerial inputs
required to produce the order (vitner new or reasled). Nantong Vefication Repori at 6.
Nantong used onliywo types of resin: HDPE and.DPE. Commerce found that Nantdsg
allocation methodologfor these raw material inputs per kilograf finished product, based on
the total onsumptiorof raw maerials n the POland the ttal prodwetion of inished g@ods in
that period was satisfactorfjNantong explained to the verifiers that the commhdyot “follow
the prodation orcer consmption raios exactlypecausé need[eflto take inb accoat recyle
scrap in its mixture of resin . . . which can vhetween 10 to 20 percent and caraeg high as
50 percent.”"Nantong Vafication Report at 6-7. “Nantong officials explained that theye
unable to provide the Department with more specific informatioausecthey do not kpdrack
of that type of infamation in the accounting sem.” Nantong Vafication Report at 12.
Nantongalso explaned thatt could povide theactual anount of scap in inventoryby wsing its
end-of-month scrap inventolgdger, but it could not tell how much scrap was consumed for
each production runNantong Vefication Reportat 12. Commerce found no discrepancies

resulting from this generalized methodolodysupported its decision lmpncluding that there



Consol. Ct. No. 04-00319 Page 20

was “no evidence that Nantong did not act to tre beits ability in providing the nessary
information to calculate a dumping margirisSsues and Decision Menat 78. Asa
consequence of using Nant&eported data, Nantong e#eed ade minims margin and was
pursuant to 19 C.F.R. § 351.204(e), excluded from the o&k.Amended Find9 Fed Reg.
at 42,420 (Tab 3).

Plaintiffs claim that Nantong'’s reported factors@aot accurate, allegirtbat Nantong
falsely stated that it did not keep busines®mas that would allow a more detailed allocation of
product-specific costdNantong’s Respat 13. Plaitiffs claim that Conmerces revesal of its
approach in the final determination was not wated by anyenhanced data accuyacThey
maintain that the varied amount of scrap reported on the sligde does not make the slips
unreliable because it is ordingdgr PRCB producers to redg scrap. Plaintiffs argue that
Commerce should have used the data based on thdfitspspes” stated in the order slips.
Instead, Nantonbased its reported factors of production on ayeresin consumption ratios
reported to Chinese customs officials for purposes of claiming import tax exemptions on
imported PE Resins consumed in production of exported products: 75 % HDPE and 25 %
LLDPE; 5 % HDPE and 95 % IDPE. Nantong Vafication Report at 7, 12. These ratios are
supported by a lettetated August 5, 2001, more than a fely before the October 1, 2002,
beginning of the POINantong Vefication Report Ex. 16. Plaintiffs argue that Commerce
failed to discuss or acknowledge the basis aftbiag’s reporting in the published notice of final

determination.lssues and Decision MenComment 23.
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Plaintiffs’ central argument is that Nantong maintdinecords in the normal course of
business that would have allowed preparation of consilyenzore acarate factors of
production data. Because Commerceepted less accuratefars of production, its final
determination was not supporteddybstantial evidence and was conttariaw. 19 U.S.C. §
1516a(b)(1)(B).

To show thaNantongproducd imprecse fators of poduction,Plaintiffs cite thedata
reported byother respondents in the investigation. While Nantong reportedioaiyaw
material input factors for its production of t-shirt bags, othgpordents reported no fewer than
15 and as manys&9 raw material inputs for exactlye same type pduct. Additionally, other
respondents reported a broad enfjnormal values among the various sizes, colors, and
printings of t-shirt bags sold in the United States. Nantongtegpdrnormal values for the 95
products it exportedPRCB Committee Bat 38-39. Plaintiffs argue that becausetdag had
more accurate data, such as praoiduncorder slips, Nantong'’s reporting otfars of production
data preents a@ncreteexample ofa respodent “faling to put forth its maximum dbrts to
investigate and obtain the requested information from itwdsc’ Nippon Steel337 F.3d at
1384. Plaitiffs clam that Commece’s cecision tadisre@rd the gistence 6more &curaeé data
resulted in a calculation unsupporteddoypstantial evidence in the record.

Nantongclaimed lhat its rain allocéion methodlogy “in actwality increaes its fators-
of-production cost.”"Nantong Vefication Report Apr. 15, D04, at 7.1t exphined thaHDPE
resin costs more than DPE, so that by over{erting its HDPE consumption, Nantong used a

conservative methodolodgr reporting resin consumptiomNantong Vefication Report Apl
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15, 2004 at 7. In addition, Nantonggues that the HDPE/IDPE percentages listed in the
production order slips exist only in narrow bands, difigno more than five percengagoints.
Nantong’sBr. at 12. Thg, Nantog calalates thausing Nantongs marké-econany purchase
prices, the difference in constructedweausing the 75 % HDPE / 25 % DPE ratio versus a 70
% HDPE / 30 % LDPE ratio would yield only minimal per unit change of [ Nantong’s
Br.at 12. Nantong’s calculation of [ ] reflects the most extreme @djfference in the
producton orderslip ratics. Nantog presats othercalculdions to illstrate tiat becase it
always repored the higest perentag for themore expesive HDPEesin in it factos,
Plaintiffs’ proposed allocation methodologgised on the order slips could ordguce
Nantong’s constructed value.

Nantongalso clans that Plantiffs have not oféred eidence @monstréing thd its
production order slips would yield a necaiccurate calculation of therstructed value. At
verification, Nantong’s officials said that theguld not provide “the amount of actual resin,
pigment, or ink consumption by dgyoduction order or model because the mixing workshop
does not record amounts inputted during the mixing procé&sitong Vafication Report at
12. h addition Nantongdid not folow its recipes réectedon the prduction oder slips:
“[B]ecause theecipes . . do not vey substantildy, the emplgee who mixeskte resinwill
regularlymix multiple production orders at the same timBldntong Vdfication Report at 3.
The prodiction oder slips povide orty a guide tothe mixing ® HDPE anl LLDPE resis,

supporting Commerce’s finding that the compdit/not maintain records of the actual amount
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of resin consumed in the production procesmbgel, production run, or other basSee
Nantong Vafication Report at 6.
Regading theuse of sap res, Nantag explans that

although the production order slips have specificgmiages, in realiffNantong
does not follow the production order consumption ratios exbettause it needs
to take into account reche scrap in its mixture of resin. . . . [T]he production
order slip . . . does not take scrap into account and tineresfe percentages
reported on the slip do not reflect the actual @etages produced.

Nantong Vafication Report at 6. Nantong explains that even if the production order slips were

followed with respect to virgin resin consumption, the highpspeacentage would redeithe
accuracyof the production order slips. Plaintiffs concede that the preséisceap renders any
allocation methodologless accurateSee PRCB Committ&z., at 40.

Commerce maintains that it had discretion to accept Nantaag@r$ of production
response Sectiorl677e othe antidmping satute povides thaCommere apply‘facts
otherwi® availdle” on the recod if, amomy otherthings, ®cessgy informaton is not &ailable
on the record19 U.S.C. § 1677e(a). Furthermore, section 1677m¢)das that Commerce

shall not @cline toconsideinformaton that is abmitted byan inteested pey
and is neessaryto the degrminaton but dos not meetlathe appicable
requirements established the administrative authority . . . if —

(1) the information is submitted by the deadline establisbedsf submission,

(2) the information can be verified,

(3) the information is not so incomplete that it cannot serve as a reliable basis for
reaching the applicable dat@nation,

(4) the inteested pay has demastrated lhat it acéd to the bst of its &ility in
providing the information and meeting the reqonemts established by the
administering authority dhe Commission with respect to the information, and
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(5) the infomation ca be usedavithout undie difficulties.

19 U.S.C. § 1677m(e).

Commerce is charged with “determiniagrrent margins as acately as possible.”
Rhone-Poulenc, Inc. v. United Stat899 F.2d1185, 119 Fed. Ci. 1990); Shakeproqf268
F.3d at B82. Whendctors ® produdion areidentified, the staute direts the Dpartmemto use
the “best available information” to value each.oi® U.S.C § 1677b(c)(4). “In thgmining the
valuation of the factors of production, the critical question is whethenétieodology used by
Commerce is based on the best available information and establishes antiduniging asa
accuratelyas possible.”Shakeproqf268 F.3d at 1382.

Plaintiffs cite to other cases where the Dépant requested product-specific cost data,
requiring reasonable cost allocations ameaigous products under investigation if the
respondent’s normal accountingeets did not contain product-specific cost informatiGee,
e.g, Certain Cold-Rolled Flat-Rolled Carbon Quality Steel Products from TuB&¥ed Reg.
15123 (De’'t Commece, Mar 21, 2000)notingthat freyjuentlyrespondets’ normécost
accounting sstems do not differentiate among products or provide pteghecific costs and
that Commece’s ‘consistat pracice” is torequirereasonble allo@ation metlodologies to
achieve product-specific costs.”).

In reviewingwhether Commerce’s decision is supportedudystantial evidence on the
record, the court “tak[es] into account the entir@récincluding whatever fairlgetracts from
the substantiality of the evidenteAtlantic Sugar, Ltd. v. United State&l4 F.2d 1556, 1562

(Fed. Cir. 1984). The court “will find a determination unlawful veh€ommerce . . . relied on
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inadequate facts or reasoningfaifted to provide an adequate basis for its conclusioRbGne-
Poulenc, Inc.20 CIT 573, 575, 927 F. Supp. 451, 454 (1996) (citations omitted).

In this case, Commerceaspted the average nomedel-specific ratios provided by
Nantong. Commerce specificallgrified Nantong'’s reporteddtors of production of resin, ink,
and scrap and found Nantong’s methodglofjallocatingraw material inputs per kilogram of
finished product, based upon the total consumption of raw materials in tran@®@ile total
producton of finished gods in thaperiod, eliable. It also found to evidere that Mintongdid
not act to the best of its ability in providing theassarynformation to calculate a dumping
margin.” Issues and Decision Menat 78. Commerce did not find the production order slips
more acurateor relidble becase vefficationreveagd that te slips wee not stictly followedin
production. Commerce found that Nantong did not keegesguction or accounting records
that tracked costs on a model-specific baSise Nantog Verifiation Repd, at 12;lssues and
Decision Mem.at 77-80 As a geeral ule, Commece haghe discetion and‘authoity to
determine the extent of investigation and information it needB.G Indus., Inc. v. United
States 978 F.2d 1232, 1238 (Fed. Cir. 1992).tHis case, Commerce’s conclusion was
supported by substantial evideria the record, and the court will not re-wete evidence.

B. Nantong’s Allocation of Ink Consumption

Plaintiffs argue that Commerce also impropeadgepted Nantong’s ink consumption
data. The record shows that Nantongdoiced [ ] styles of bags thaintained printing, that
the print images varied in total print area, and thattdieg reported using red, blueegn,

yellow, and blak ink. Commerce accepted Nantong'’s twagumption ratios for ink; one of the
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values vas zero. e Depament exanined thesize of bgs and th numbeof colos used in
printing and found that these factors “arg necessarilyraaccurate indicator of ink
consumption.”Issues and Decision Menat 80. Commerce also found no “correlation betwee
bag size, the number of printed sizes, and ink consumptldn.it concluded “that the size of
the bag and the number of colors ao¢ necessarilyreaccurate indicator of ink consumption.”
Final Determination Mem Comment 23.

Plaintiffs argue that Commerce had model-speatfi@ge design and color information
for each product and that Nantorauld have developed a model-specific allocation
methodolgy for bladk and colo inks. Fo instane, Nantmg coutl have rported moe precse
factors of production based on information maintained in the normal aoiurssiness, such as
the prodation orcer slips. Raintiffs argughat Nanbng faled “to put forth its maximum dbrts
to investigate and obtain the requested information from itsde¢@nd Commerce is thus
authorized to adopt adverse inferences whattseg facts available, pursuantto 19 U.S.C. §
1677e(b).

The Demrtment’s task isto “articulate a sasfadory exgdanaion for its action including a
‘rational connection between the facts found ¢he choice made."Motor Vehicle Mrfs. Ass’'n
of United States v. State Farm Mut. Auto. Ins, @83 US. 29 43 (1983) (uoting Burlington
Truck Lines, Inc. v. Unite8tates, 371 U.S. 156, 168 (1962)). In this case, tparaent found
no correlation among size, the number of printed sides, and the nohdodors, and concluded
that there was no basis to allocate ink consumption to variousesy tiacking dasis for

allocation, Nantong could onBssign a single ink consumption amount to printed bags.
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Although there were variations amoNgntong’s printed bags, Commeroemd Nantong's
allocation methodologgeasonable given the information that the compapy in its normal
course of business. Plaintiffs have not demonstrated a more didegratiern for a different
allocation. Commerce’s conclusion cannot be disturbed unless unsuppostdustantial
evidence or contrary law. Fujitsu, 88 F.3d at 1038.

4. Commerce’s Application of Adverse Facts Available to Hang Lung

In thefinal dgerminaton, Commece appked a suwgate alue forcardboad insets
using the weighted-avaga unit value of cardboard inserts imported inidid during the POI.
Issues and Decision Menat 97, 100-01. When providing Commerce with information
regarding the gdboard inserts, Glopack explained that “certain companiesnissated
cardboard” inserts while others “use teshcardboard” onesSee Surrogate Value Submission,
Nov. 20, D03, at 6. The invetigatian respondnts did nospecifywhich type theyused in thie
production. Commerce therefore relied ormmbination of HTS subheading 4810.29.00
(treated cardboard) and 4805.80.88 4805.70.09 (untreated cardboard) to valueserts.
The PRCB Committee argues that Commerce failed to zmalyd explain its conclusion that
HTS 4810.29.00 is the correct tariff classification for valungted cardboard inserts and
maintains that HTS 4810.39.09, which includes lower-quakigted inserts, might be more
appropriate.PRCB Committee Bat 47. Specifically, Plaintiffs gue that the Department failed
to make a reasonable connection betwtbe facts on the record and its conclusion, and,
therefore, its selection of the surrtg&alue for cardboard inserts wastrary to law ad

unsupported by substantial eviden®RCB Committee Bat 47.
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During the investigation, Commerce instructed parttongarespondents to “describe
each typeand grade of material used in the prdotucprocess.” Rally @ied that the cardboard
inserts were “low gradeecyded cardboard inserts.See, e.gRally’s &ction D RsponsgOct.

2, 2003, at 6. Later, Glopack, Raland Hang Lungrovided different information, stating that
“the treated cadboardinserts . . [are] hidher qualty cardboad that ca be usedor graphic
purpose, but [they are] used twe respondents for insertsSurrogate Value Submissiddov.
20, 2003, at 6. The respondents further providedindndian import data showing that “[t]he
treated cardboard inserts usedégpondents are classified under US HTS [sic] item
4810.29.10.00."Surrogate Value Submissiddov. 20, 2003, at 6.

The PRCB Committee Plaintiffs requested that Commerce use the value for HTS
subheading 4810.39.09, rather than HTS subhed®&h@.29.00, as the proper surrogate value
for treded cadboard iserts, @iming hat HTS subeadingd810.29.0 includel highe quality
inserts tlan thosencluded nder HTS sbheadig 4810.83.09, andhat incmsistent sitements
made Glopack’s assertion that it used higher quialigrts incredible. In its final determination,
Commerce did not address this inconsistendhe respondents’ responses. However,
Commerce explained that “[b]Jecause none of the respondents speciftagipenaf catdboard
insert (treated or untreated) it used in the production of dubgchandise, [it] applied our
methodology . . . \g[ing] cardboard inserts using the weightegrage of the surrage values
for treated and untreated dhapoard inserts.Issues and Decision Memat 100. As a result, for
mostrespamdens, Canmere usedthe weighted averge of tre valles . . .for HTS subhadings

4810.29.00, 4805.70.09, and 4805.80.0@3ues and Decision Menat 100. Cmmerce dl
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not explain, however, why thelsetion of subheading 4810.29.00 over subhead8id.39.09
was more appropriate, stating that petitioners “hrtedemonstrated that the use of HTS
subheading 4810.29.00 is inappropriate or that the use of HTS subh4ating9.09 is more
appropriate.”Issues and Decision Memat 100.

The PRCB Committee argues that the Department failed tessltire official
descriptions of the competing tariff headingHeading 4810 is defined as: “Paper and
paperboard, coated on one or both sides with kaolin (Chinparlagher inorganic substances.”
The heading is further divided into the followindeneant divisions: 1) subheadings 4810.21 and
4810.29 acompasss “Papeand paprboad of a kindused fomwriting, printingor othergraphc
purposes, of which more than 10 perceniveyght of the total fiber content consists of fibers
obtained by a méanical process” and 2) subheadid@10.31, 4810.32 and 4810.39 cover
“Kraft paper ad papdvoard, ¢ther tha that of &kind useddr writing, prining, or dher gaphic
purposes.”See Surrogate Value Submissigiar. 22, 2004(citing to Chapter 48 of the
Harmonize Tariff Schedulef the Unted State, which isharmonizd to the six-@jit leve with
the Indian HTS.).

In rebuttal, the govament argues that the PRCB Committee Plaintiffs did not
demonstrate how subheading 4810.39.09 is more approjiataeldiing treated cardbahr
inserts. The Department explains that the respondents did not provide specific datiihgeg
whether the cardboard inserts thesgd were “treated” ouhreated,” let alone specificgs of
inserts they used. Commetterefore selected a weigd average of the HT Stegories for

both treated and untreated cardldaaserts as the “best available information” fordbaard
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inserts. Seel9 U.S.C. 8§ &77b(c]1). However, a accuatelypointed otiby the PRCB

Committee Plaintiffs, the record shows that the description of the treated cdrdbpplied by

the respondents during the investigation ckedngnd Commerce did not specificallydress that
change in its final anatys. While Commerce has the authority to usst‘bdormation

available” when it finds petitioners’ submissions incomplete or inconsistzi9 U.S.C. §

1677e, it O must, “0 the extenpracti@able, povide [peitioners] with an oppaunity to

remedy ad explain the deficiency.’19 U.S.C. § 1677m(d). Plaintiffs do not claim that they
lacked an opportunity to show Commetbat the use of subheading 4810.39.09 was more
apprgriate. In addiion, although te deailed submssion by Glomack, Rally, andHang Lung,

which stated that the treated cardboard tsgeispondents used were classified under subheading
4810.29.0.00 difered fom Rallys earler respnse, it wa not unrasonabldéor Commece to

rely on a moreletailed explanation, especially #n€commerce had to use “the best information
available.” See Surrogate Value SubmissiNiov. 20, 2003, at 6. Commerce chose one among
several HTS categories to valueatexl cardboard inserts, and the respondents’ submission
supported that choice. Thus, the PRCB Committee Plaintiffs did not show that record evidence
did not support Commerce’s methodology

5. Selection of the Surrogate VValue for Black and Color Inks

In response to @mmercés requet that theespondets proviek publicly available
information for valuing their factors of prodien, Glopack offered a list of averagrices for
flexographic and gravutieks, in black and other colors, from Hindustaks and Resins, Ltd.

(“Hindustan”), an individual Indian nmaufacturer. Glopack Surrogate Value Submissio(Nbv.
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20, 2003) Glopa& argled that tlese pries should & used asurro@te vales for irk becase
theyincludedonly those inksised in pgnting onpolyethylene reail carier bays, namly
flexographic and gravuiieks, and because thesere color-specificld. at 3-5. Commerce
noted that the proposed prices were not accamegdy sourcelocumentation.

In the preliminarydetermination, Commerce concluded tmatia represented the
appropriate surrogate for tiRRC and relied on publicly availabledian import statistics for
valuing black and color inksSee Preliminary DeterminatioB9 Fed. Reg. at 3549n the
Factor Valuation Memorandun€ommerce explained that it used cumulative Indian import
statistics as surrogate values forteawaterial input. Commerce also explained vtldrd not
use the surrogate value data submitteGlmpack to value the ink. Commerce explained that
the hdian impaot statistcs weré'reliable” beause thg were “baed on thesum of all mports
into India during the POlT Commerce did not accept the Hindustan data, findingtthsas
derived from only on@roducer and varied gidy from the import statistics-actor Valuation
Mem, at 3.

Following the preliminargletermination, Glopack submitted U.S. import statistics of
gravure and flexographprinting inks, price lists for United States sales from one of Glopack’s
own importers for gravure ankkxographic printing inks used to print plastic bags, and & pric
list from aMalaysian compnyfor sale to Vietnan of grasure prnting inks used to pnt plastic
bags. Glopack SubmissigiMar. 22, 2004, at 3-5. Another respondent in the investigation
provided worldwide average @afrom the United Nations. Using these various data, Gkopac

contended that the Indian import statistics that Commerce w=sedegs accurate than the
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Hindustan data.

In theFinal Déerminaton, Commece contiued to vlue ink inputs usinghe publity
available import statistics that it used in the preliminaryrdetetion. It determined that the
Indian import statistics presented the best availalnegate value becautbey werel)
sufficiently produtspecific, 2) countride, 3) tax and export exclusive, and 4)
contempoaneouwith the peiod of investigaion. Commece did mt find theHindustardata
more accurate or re@entative than the Indian import statisti¢d.

The basket categotsriff provisions Commerce used were based onntli@amh HTS
items 3215.11.90 (“Other black printing ink”) and 3215.19.9GH{&ED printing ink & printing
colors”). These broad basket provisions include &latgnber of products Plaintiffs did not
use to produce the subject merchandiseaddition to the flexographic and gravureapng
inks, they include: 1) all pes of printing inks other than newspaper inks, ratdy, and screen
and lithographic printing inks; and 2) grae and flexographic printing inks used in applications
other than printing on podhylene bgs, including more costlgpplications of printing on paper,
coated paper, and cardbdaB) printing inks of higher qualityhan necessaifgr printing on
polyethyene bags; 4) printing inks of differeconcentrations, such as printing ink jellies and
paste, necessarityiore expensive on a per-unit basis; and 5) for color inks a simgleirced
value for all distinct colors, regardless of te&ative value of each individual color.

1. Glopack’s Arguments

Glopackargus that the Bpartmat’s seletion of sirrogde valus for thecolor-gecific

factors of production for flexographic andagure printing inks used Blaintiffs Sea Lake and
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Rally to manufacturéne subject merchandise did not meet the stattestyfor two reasons: (1)
the surrogate prices selettey the Depdament were derived from basket aadey tariff
provisions not specific to the ink type used to predihe subject merchandise and 2) the
Department rejected alternative sigate values Plaintiffs submitted that consisted of the
average unit values based otuat Indian sales of color-sgéc flexographic and graire
printing inks used to manufacture petlgylene bgs.

Regarding the specificityf the data Commerce used, Glopacluasgthat the basket
tariff provisions were overlproad in several respects. First, assadual basket categome
data forprintingtypes inclued all types of speialty and compter printng inks {n additionto
the gravure and flexogphic) valued substantially Higr than gravure and Hegraphic printing
inks usedd print poyethylene bag. Plaintif argles that themport staéistics al® used both
liquid printing inks of normal concentrations usedgintiffs to print plastic bags and more
highly conentrated inks in jelly and pte forms used in other applications. The record shows
that ink’sper unit alue neessarilyincreaes as thank concatration d the prauct inceases,
thus makig the déa used iaccurge. Findly, the baskeimport staéistics fa color irk fail to
account for the different colors of therging inks. The cost of red, violet, and pink tone
printing inks substantially exceeds those of bledpw and green tone.

Glopack pinpoints a significant discrepam®tween the alternative surregaalues: the
Hindustan data showed black ink valued at $1.96/kg and the most expensive color ink at $ 4.27
per kg, wherei: the baskecategries hd values 6$7.63/kgfor blad ink and $2.47/kgfor all

color ink In adition, Gbpack aked Commeee to ompare lte Hindusan datawith U.S.
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import statistics for calendaesgrs 2000, 2001, 2002, and 2003 (HTSUS 3215.11.00.20, black
flexographic; 3215.11.00.20, black gravus215.19.00.20, color flexographic; and
3215.19.00.30, color gravure). Pub. Doc. # 424 (Ma Plaintiffs argue that, unlike thedian
tariff provisions, these U.S. tariff provisions are not basket cdt=g but are limited to gravure
and flexographic printing inks, thepgs of ink specificallyised in production of the subject
merchandise. Specificallislopack argues that the U.S. import statistics for caleretas 2002
and 2003 that it provided in its surrogate value submission, showed U.S. import prices
substantially closer to the Hindustan psitiean to the basket categamport prices. For
example, Rintiffs calculded that tk caledar year 200ombinedaverag unit valie of U.S.
import statistics for black flexographic and blackvgira inks came to $3.74/kg. The Hindustan
data preided $196/kg fa black fexograhic and gavureinks and tk Depatment’s surogae
value for black gravurand flexographic ink was $7.63/kg.

Glopackalso submted a siged prie list fran a Malagian expaer of gavureinks to
Vietnamese producers of pethylene bgs. The price list included the sale of white, redl, a
blue gavure nks ranging from $200kg to £.25kg. Glgpack céculated that theaverage
Hindustan price reported for red ink was $2.47tkgblue ink $2.88/kg and for white ink
$2.10/kg. In comparison, theexage unit value for color inks for thasket categorydian
tariff provision was $ 10.22 higher than the higthariced color ink offered bihe Malaysian
producer. Consequentl§lopack maintains that the Makasn price list corroborates the color-
specific average B prices reported yindustan and confirms aberration of the basket

categoryimport statistics and does not reflect commercial prices of flegbgrand gravure
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printing inks. Such data also shows that Commerce used distorted data that includes all other
types, qualities, and coatrations of printing inks in addition to flexographic and gravur
printing inks.

Glopack argues that Commerceoaeously cited to the U.Nlata to support the
reliability of the basketategoryimport statistics because Commerce’s aialfocused on the
U.N. data for India déved from official Indian statistics and was “comparable [to the official
Indian import statistics] . . . with regard to both black asldrank.” Issues and Decision Mem.
at 48. While engaging in this circulaasoning, Commerce completaynored the reason why
the respndent suimitted thedata — to tghlight the geat dispety betwe@ the aveage it
Indian values and the vgited-averagglobal unit average import price bffack and color
flexographic inks.

In this case, the color-spéc averagendian prices for flexographic andagure printing
inks reported by Hindustamustituted the most specific surrogate value information for
flexographic and gravungrinting inks because the data provided swat®galues on a color-
specific basis and included the&gs of ink used in production of the subject merchandise.
Issues and Decision MenComment 9, at 46. Glopack argues that the administrativedrecor
indicated that a significant price diféartial existed between different colored inks.fdct, the
recordshows cadr inks moe expensig than blek ink, ar certan color irks are ginificantly
more expasive tha others.Averag ink pries rangd from @.35 rupes per kdor blak ink to
205.12 rupees per kg for purple inkikéwise, a significant price diffenéial among color inks

was evident in the two U.S. ink price lists and the Mgy price list the respondents submitted.
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In thefinal dgerminaton, Commece contuded thawhile “Hindustan$ pricingdata is
more specific to black and color inks, the data is lessnatd&ein terms of the other factors we
considered because the data is not contempauanthe pricing data is based on an experience
by asingle hdian pralucer ofink, andtherebre, not ompletelyrepreentativeof the cst of this
input, and the pricing data has little or no supporting documentatissuies and Decision
Mem, at 46-47. The import data Commerce used is more contemporaneotiethkBindustan
data. Tle POIlin this cas spansrbm Octoler 1, 20Q to Mart 31, 2003.The Hindstan data
covers the six-month period immediately aftee POI, April 1, 2003 to September 30, 2008.

In response, Plaintiffs maintain that the specifioityhe Hindustan data takes precedemcy
other fators, sgh as cotemporaeity. In adition, Gbpack agues hat the Hndustan da is
ressomably corntemporaneous andcoversthe sk-month peiod immediatdy after the PQ.

Plaintiffs make on@ppealng argiment. Thg daim that irdexing thereporte@ pricesto
the period of review — an adjustment routin@lgde in surrogate value caldidas — can remedy
anyconcens about th conterporanety of the daa. Glopak argies that een so, to alculate
certain surrogate valuedtars, Commerce applied inflation adjustmentsibiyng the Indian
wholesale price index (“WPI”) dataported in the Intertianal Financial Statistics published by
the International Monetafiyund. Glopack Br.at 24. In addition, the Hindustan data post-dates
the perod of revew, andtherebre, anyWPI adustment neessay to accoumnfor inflation woud
reduce, not increase, the prices Hindustgnorted. Glopack Br.at 24. The unadjusted
Hindustan data possibly overstatesrevant ink prices. Glopack aies that when weighing

the contenporandy factor gainst he spedicity of import satistics,the balace shold tip
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toward tle specitity factorbecaus€ommercks ability to index thedata ca mend thenodest
shortcomings in the Hindustan data’s contemporandibhe Department therefore should have
chosen the Hindustan data as superior in product-spgcif8ased on this esoning, Glopack
claims that the Department’s choice of data is not supportedidstantial evidence on the
record.

Glopackalso arges that Cammerce mcorrectly charaterized tle colorspecific
Hindustan data as a series of prices quotes. Commaieened that it considered the
Hindustan data deficient because it did not reflect “romgetransactions between mdmyers
and sellers because the experiencesingle producer is less representativéhefcost of an
input in a surrogate counttylssues and Decision Mepat 46. Glopack points out that the
Hindustan data concerned averamit prices of sales based on actual sales ttimss: of
flexographic ad grawre prirting inksfor the pinting on plastidbags inmdia fran April 20@ to
September 2004.

The record shows that the Hindustan data was defieen actual sales transactions
widely applicdle throghout hdia. Acordingto a Hindtan offcial, Hindustan sld those
products throughout Indiand its sales accounted for approxima®do of the Indian marke
The Hindustan data was derived as follows: the compangwed all sales of flexographic and
gravure printing inks made to home mar&estomers who purchased ink for the purpose of
printing on polyethiene bags during the April 2003 - SeptemP@®d3 period; then on a color-
by-color bais, the ompanyaggegatel the tothsales gantity of eachink color(in kilograms)

and the total sales value of each ink color (in repdben the total sales value of each color ink
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was divided by the total sales quity of that color ink. The total avege sales price formed a
weighted averagaupee per kilogram rate ided from the total sales value of all color inks
(including black) divided byhe sales quantity of all colarks (including black).

Glopack also notes that nothimgthe record addresses the size of titgaln market for
printing inks. There was no basis for Commerce to con¢hatehe small quantity of ink
imports constituted a reliable domestic price for printing inkadl Plaintiffs request that the
court take judicial notice of new information relating to the size ofrttiaih market for printing
inks, obtained from the website of the All India Printing Manufactures Association, Ltd.,
reportirg that tle annubdomesticindian marketfor flexogaphic ad gravure priting inks is
approximéely 32,100 meic tons. Based o this newmformaton, Glopak argies that een if
all imports in the baket catgoryCommercaised wes flexogaphic ad graure prnting inks,
these imports constitute only 3.64 % of thdihn market for gravurend printing inks.
Meanwhile, Glopack states that Hindustan’s sales accownt&@% of the Indian marke
Consequently, the Degiment’s determination that the basket categmport statistics better
represented thedlian prices than the color-specific age unit prices derived fromtaal sales
transactions of flexographic and guae printing inks in India, asperted by the larest Indian
printing inks seller, is not supported by substantial exdden the administrative record.

In addition, Gbpack agues hat the imprt statisics usedoy Commerceare uneliable
because thegre inconsistent over tim&pecifically, “when viewed over time, the basket
categoryimport statistics, being of relativebymall volume and covering numeroupdsy of

printing inks of varing concentrations and qualigre highlyvolatile and are not representative
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of domestic Indian ink pricing.GlopackBr., at 29.

In sypport, Glgack preents newnformaton, not cosidere on the anhinistratve leve)
of quarerly import stéistics fa basketariff provisionsfor eat quarte from Janary 1999 to
June 2004 obtained from the official Indian import statistics andtegpby Global Trde Atlas.
Havingcalculdaed quaterly averag unit valies for ach provsion, Glof@ack arges that &
analysis exposes the unreggatative nature of the basket catggmport statistics of thentian
pricing for gravureand flexographic printing inks and demonstrates that the import statistics for
any particulaperiod are unrepresentative of import {mgcover time. As a gendnaatter,
Glopackmaintainghat dueda the voldlity of import satistics @er time,theyare toomaccuate
to provide a reliable basis for the calculation of suategalues in this case.

Finally, Glopa& points outhat the ptitiones on the achinistratve leveldeclinel to
furnish tre prices that theyaid forthe flexogaphic ad grarure priting inks that theyised in
printing on the polgthylene bag in their US. or foeign failities. The absece of sah ready
available information further confirms that the ageranit values of the basket caiggimport
statistics greatlpverstated the actual commercial priceefographic and gravungrinting
inks used to produce the subject merchandise.

2. Government’s Arguments

Commerce explained in its final determination that it chose the Indian import statistics
because¢heywere moe “relieble,” astheywere ‘based orthe sum o&ll impors into hdia
during the POI”.Factor Valuation Mem.at 3. Commee found the Himustan di unreiable

because it was “not completealypresentative of the cost of this input” and “the experiehee
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single producer is less representativéhefcost of an input in a surrogate coufitdgsues and
Decision Mem.at 46-47.

Commerce argues that while more prdekmecific, the Hindustan data was not
contemporaneous with the PIO aegresented the experience of calgingle Indian prodec,
and had little or no supporting documentatidéssues and Decision Menat 46-47. Therefore,
Commercts detemination that the hdian impat statistcs preseted the bst avdable
information for use as a surrogatéwaafor black and color ink is based on substantial evidence,
consistat with theanti-dumjing statite and Commmerces practie, and isn accodance wth
law.

In cases invlving normarket eonomiessuch as t PRC, Commee looks ¢ surrogite
value sources from market econoonuntries at the same level of economic developmemhéor
value of the factors of productioikeel9 U.S.C. § 1677b(c)(1). Commerce needed to find
surro@te souees forthe valus of blak and colo ink. Commece solitted commats from d
interested parties on possible sources for sateogalues. In responseCommerce’s
solicitaton, Glop&k conteded thaCommerceshould uselata thait provided from a sgle
Indian producer, Hindustan.

Commerce considered the submission§&hypack and other respondents and found that
they did not support use of the Hindustan adater the Indian import statisticéssues and
Decision Mem.at 39-40, 46-49. Commerce found that whiléidn prices were higher than the
worldwide averge, thestatutorymandategequirel it to detemine surogatevalues bsed on dia

from a countryat the same level of economic development as the PRC, despite an inconsistency
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with worldwide average import pricetssues and Decision Menat 48. Commerce bdund it
could not se the otar dataGlopacksubmitted bcause¢he datacame fom individual produers,
was derived from importing countries not economicedignparable to the PRC, and was not
publicly available.lssues and Decision Memat 47. Commerce concluded that the United
States import statistics confirmed that the Indian import statistics were not distorted for
combining several colors within a single import catgdecase the United States import prices
for ink specific categories did not substantiaiffer from the import prices for basket cgdeies
that included several inkpes. Issues and Decision Menat 47-48. Commerce criticized the
Malaysian datdor not being contemporaneous with the R@d for not following Commerce’s
preference for publiclgvailable data since it was based on a sipgiducer’s experience.

3. Analysis

The court decides whether Commercdisice of the surrogate value svaupported by
substantial evidence and is in accordance with ldwdétermining the Jaation of the factors
of production, the critical question is whether the methodalsgyl by Commerce is$&d on
the best available information and establishes antidumpingmaarg accuratelgs possible.”
Shakeproqf268 F.3d at 1382. The statute requires that the Departmealtsition of the
factors of production shall be based on the best availablenafimn regarding the values of
such fators.” 19U.S.C. 8§ 167b(c)@). “While 8 1677b(¢ provides guideines to asist
Commerce in this process, this section also accords Commerce wid&atisaréhe valuation
of factors of production in the application of those guidelinéation Ford Chem. Co. v.

United States166 F.3dL373, 137{Fed. Ci. 1999);see also Anshan Iron &teel Co. v. United
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States 2003 WL22018898at *3 (CIT, July16, 2003) Timken Co. v. United Statezb CIT 939,
166 F. Supp. 2d 608, 616 (2001).

When assessing which particular surtegapresents the “best available informatian” f
the factors of production reported to Commerce, thgaBment relies on surrogate values which
are: 1) non-export averagelwas, 2) most contemporaneous with the period of investigation, 3)
product-specific, and 4) tax exclusivissues and Decision Menat 46. Commerce uses
product-specific surrogate luas, seeking surrogates most complaran terms of design or
materials to the actual input consumedhmy Chinese respondents in production of the subject
merchandiseSee, e.gNotice of Final Determination of Sales at Less Than Fair VV@isycles
from Ching 61 FedReg. 1926, 19030 Dep’'t of CommerceApr. 30,1996);Certain Helical
Spring Lock Washers from Chirf@nal Results of Antidumping Admin. Revi®&d Fed Reg.
41994, 41996-7 (Dep’'t of Commerce, Aug. 13, 1986% (Commerce’s practice to seek
surrogate prices that most closedylect the specific gde and physidaharacteristics of the
input used).

Plaintiffs cite to certain cases, involving activatetboa as a raw material input, where
Commerce rejected the use of age unit values obtained fromdian import statistics as the
appropriate surrogate laese Indian import statistics broadlyvered all grades andogs of
activatel carbon Commere insted reliedon an altenativesurrogte vale which moe closéy
corresponded to the activated carbon ipocated into the subject merchandiSze, e.gNotice
of Final Determination of Sales at Less Than Fair Value and Negative Final Determination of

Critical CircumstancesCertain Television Receivers from Chiit® Fed. Reg. 20594 (Dep't of
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CommerceApr. 16,2004);Notice of Final Determination of Sales at Less Than Fair Value
PolyvinylAlcohol from China68 Fed. Reg. 47538 (Dep’'t of Commergeg. 11, 2003).

This Court las affimed the Dpartmeit's seletion of a sirrogde valuemore speific
than the average priae the Indian index number&eeKerr-McGee Chem. Corp. v. United
States 985 F. Supp. 1166, 1176 (1997) (affirming Commercecssdmn to use a surrogate value
of the type of maganes with theore coneént “‘more compaable tothe ore ged bythe Chines
producers than the [surrogate priog bre with the higher manganesmtent’™” (internal citation
omitted)). In previous cases, Comneerecognized that import statistics based on a basket tariff
categoryare inappropriate if a more regentative alternate surrog&evailable.See, e.g.
Notice of Preliminary Determination of Sales at Less Than Fair Vdle&ahydrofurfuryl
Alcohol from China69 FedReg. 388, 3892 ([2p’t of CanmerceJan. 27, 200); Freshwater
Crawfish Tailmeat from Chindinal Results of New Shipper Revjé4 Fed. Reg. 27961,
27962 (Dep’t of Commerce, M&4, 1999) (“[Ijmport data from basket cgteies can be too
broad to be reliable.”). This Court has ruled that Commernceeta on hdian import statistics
as the basis for a surrogate vatudy “afterconcluding that thefthe import statistics] are based
on commercially ad statistically significant quiities.” Shanghai Foreign Trade Enter. Co. v.
United States28 CIT __, 318 F. Supp. 2d 1339, 1352-53 (2004ectimg Commerce’s reliance
on Indian impot statistis for pigiron as strogde valuebecaus@émport volune constitited only
1,132 meic tons ofproduct,a quanty deerminedto be too small to relably repreent hdia

market value).
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In this case, @mmercechose to se the mdian impat statistcs in acordancewith its
preference to use “counimde data” when availabldssues and Decision Men€Comment 2.
Commerceconsideed the expgenceof one conpany Hindusta, less rpreserdtive ofthe cost
of an input in an entire surrogate counttysues and Decision Menat 46. The record shows
that while the Hindustan data is more product-specific as it provides vaiubsge input
products valued in this case, it represents 8a#p of the Indian sales of thos@gucts.
Glopack moved to submit new information in support of its argument thatdtenlimport
statistics account for even a smaller petage of the sales of the relavanks. However, the
new information presented Ilopack relating to the size of thadlan printing inks market
from the All India Printinghk Manufacturers Associationtd.’s website was not supplied
during the administrative review, and the court will not consider this exed&ee Atcor, Inc. v.
United Statesll CIT 148, 154, 658 F. Supp. 295, 300 (1987 (EVviewing agencgction, the
Court must base its decision upon the administrative record. New evidenoethay
receied.”); see also PPG Indus., Inc. v. United State€IT 282, 284 1983) (‘Thus, anydata
or memorada not pesentedo, obtaired by consideed or elied upm by[the agacy] . . . [is]
not part of the record.”).

Commerce also found that the Hindustan data was not supporsedfibient
documentationlssues and Decision Menat 46-47. While Glopack presented severdbfac
that detact fran Commere’s findng thatthe hdian impaot statistcs weremore acurate those

factors pertain onlyo the data’s product specificityl his court cannot substitute its own
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evidentiary galuation for Commerce’s. Finallslopack has not shown that based on prior
cases that Commerce acted conttarthe law when using thadian imports statistics.

6. Use of Surrogate Values for Sea Lake’s and Glopack’s Purchases of Inputs
from a Hong Kong Trading Company.

Sea Lake provided Commerdetailed listings of its market econopwyrchases of raw
material inputs used to produce the subject merchandise. The listingsdnoludeases of raw
material inputs from Hong Kong suppliers, includimdpoc concentrate, color ink, and cardimba
inserts, bought with Hong Kong or U.S. dollars.the preliminary dermination, Commerce
valued Sea Laks’'factors of production for these inputs using Saeels reported Hong Kong
prices.

During its verification of Seadke’s responses, Commerce found that a substantial
volume of Sea Lake’s total matkeconomy purclses of ink and color concentrate from Hong
Kong suppliers wa of Chines orign. Inthe find determnation, Conmerce eversd its
position ad valuedSea lake’s fictors 6 produdion for irks, coloants, andardboed insets
using surrogate value$ssues and Decision Men@omment 4. @mmercedetermird that its
reguldion requring the valuaibn of reported &ctors & produdion with thre marké economy
purchase prices of those inputs did not applyputs produced in China.

Plaintiffs argue that the administrative record shows that 8kea jurchased the
Chineseorigin inputs in Hemg Kongand had tém shippd from Horg Kongto their fictoryin
Shenzhen. Glopack argues that Selkels market econonpurchases were not intra-China
transfers transacted in Hong Koagllars, but were transactions that left the NME stream of

commere, and wee phicallymoved fom China to ldng Korg and tlen re-&ported bak to
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China. Sed&akeowns a “pocesang” factoryin ShenzhenSea lake Shenhen, whit has a
permit to import materials for processing andxpegt. Issues and Decision Menat 4-5. Sea
Lake Shenzhen

is just a factoryad is allowed to process imported materials oflize raw

materials are purchased the [sic] Sea Lake Hong Koramd the processed goods

are sent to Sea Laktong Kong. The factorgioes not have arsales revenue and

makes ont processingees to over thelabor wages ad rent ad utility expenses.
Sea Lakédec. 222003 SuppResponset SA-3.

Sea lake prowded Commece withthe infomation thaits purclase of dmestic Chiese
raw mateal inpus for usen its prodation wadimited. By operationof law, tre factoy is
required to import most of its raw material inputs, in this case from Hong, lkodghen export
the finished prodets backo Sea bBke in Hmg Kong Sea lake Hongkong, and not its Chnese
factory, was responsible for the purchase @f raaterials, including inks and color concentrate.
Sea Laké/erificaion Repot, at 4, Pub. Doc. # 447.

In the pending appé, Glopack argues that Commerce’sedination is contrary to law
because the agerisywn regulation and longstandingrainistrative practice require the
Department to use actual import prices to value repoatedrs of production if the inputs were
purchased in a market econoonuntry with markeeconomy cuency, without regrd to the
country of orign of the imported merchandise.

Commercts regulation povides “where adctor is prchasd from a meet eonomy
supplier and paid for in a market econoooyrency the Secretargormally will use the price
paid to the market economsypplier.” 19 C.F.R. § 351.408(c)(1). The preamble to the

reguldion provides that Where tle NME pralucer puchass inputs fom a markt econmy
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producer and these inputs are paid for in &atagconomy wrrency we would use the price
paid by the NME prodwr to value that input.’/Antidumpng Duties;Counterailing Duties:
Final Rule 62 Fed. Reg. 27,296, 27,366 (Dep’'t Commerce; My 1997).

In its final decision, Commerce cited thegrdble of 19 C.F.R. § 351.408(c)(1) and
interpreted it as applyg the regulation “to those inputs which weredarced in a market
economy country Issues and Decision Menat 26. Commerce concluded that, given the
language in the preamble, tregulation did not require the use of the dgbu@es paid for
inputs that were produced in a nonmarket econdssues and Decision Menat 25-26
(“[P]rices of products that originate in a NME counghould not be used because of the inherent
distortions involved in an economy that is not controllednayket forces.”).

“[A]ln agencys interpretation of its own regulation[s] is entitled to deference’ when the
language of the geailation is ambiguous or the regulation is silent about the issue at hand.”
Timken Cq.25 AT at 943n.2, 166 F. Supp. A at 65 n.2 Citing Christensa v. Harris County
529 U.S. 576, 588 (2000)). In this case, tlgrilaion’s plain language @vides that where the
input is “purchased” in a market econooguntry with markeeconomy cuency fom a market
economy “suppliet the purchase price is used to value thmred factor of productionSeel9
C.F.R. § 3%.408(9(1). The term “sipplier; howeve, is openo interpetation lecauset
arguablycould either mean “vendor” or “proderc” See Def. Brat 29.

In past cases, Commeroas interpreted 19 C.F.R. § 351.408(c)(1) as not disqualify
transactions based on the goods’ couafrgrigin. Seelssues and Decision Mem. for the
Antidumping Duty Investigation of Certain Color Television Receivers from the People’s

Republic of ChinaComment 8, at 39 (Dep’'t Commerce, Apr. 16, 2004) (“Weagvith the
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respondents that we should not reject prices of goods@ssd in Hong Kong based on the
country of orign of the goods.”)Jssues at Decisim Mem. fo the Antidimping Day
Administrative and New Shipper Reviews on Certain Preserved Mushrooms from88hina
ITADOC 31204, Comment 7 (Dep’'t of Commerdene 11, 2001) (stating that 19 C.F.R. §
351.408(c)(1) “does not require that the nonmiaekenomy respondéestablish in which
particular countryhe factor of production was produced, athigt it was obtained from a market
economy supplier)” As a rule of thumb, agenciegaequired to interpret and appbgulations
consistently from cad®e case.Seefort Stewat Sch. vFed. LaborRelationsAuth, 495 U.S.

641, 654 1990);Torrington Co. v. United State82 F.3d 039, 1049Fed. Cir 1996);China

Steel Corp. v. United Stat@3 CIT __, 264 F. Supp. 2d 1339, 1354 (2003). Commerce may
reach different determinations in separadministrative reviews, but it must either employ the
same methodologyr give reasons for chaing its practice.Cinsa, S.A. de C.V. v. United States
21 CIT 341, 349, 966 F. Supp. 1230, 1238 (1997) (involvingestge to Commerce’s method

of calailation fa cost ofproducton and castructel value) Hussey Cooper, Ltd. v. United
States17 CIT 993, 997834 F. Sup. 413, 418§1993) Citationsomitted) (It is ‘a gameral vle

that an gencymust eitheconfom itself to ts prior deisions orexplain thereasongor its
departure. . . .. ") When Commerce departs from its prior decision, it must provide a reasoned
explanation for its departure in order for the court to jutigeconsistency of tredministrative
action. Hussey Cooper, Ltd17 CIT at 998, 84 F. Suppat 419seeRHP Bearings Ltd. v.

United States24 CIT 1218, 120 F. Supp. 2d 1116, 1124 (208fd in pat and vaated in
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part, 288 F. 3d 1334, 1337 (Fed. Cir. 2002) (vacatingdfedecision sustaining Commerce’s
calculation of profit component of constructed value @mianding case for further
proceedings).

In this case, @mmerceexplainedvhy it reintepreta its regilation:

Unlike in [Color Telesion Reeivers, in this cae we hae beerpresergd with

argumats as to wh we should nbuse mar&t-ecmomyprices br inputs

produced in a NME countryBased on our review of those comments, we ha

determined that prices of products that originate ilvlENountry should not be

used because of the inherent distortions involved in an ecotiatig not

controlled by markeforces.

[W]e have strong concerns that, were we to use thegotinputs that were

produced in a NME countypur methodologydr valuing the factors of

producton would beome eaily open to maipulation This is pdiculady

worrisoe whereas hergthe inpus maynever hae left the streen of the NME

commerce. It would not be ddtilt for a firm to open a paper companyHong

Kong (a other ma&ket-economycountries) and rate “saks” thraugh this

company in ordeto take advantage of our matrdezonomy-input methodolgg

For these reasons, our practice is not to use tbespof inputs that originated in a

NME country eva if the input is sourced from a market-econaupplier.
Issues and Decision Men€omment 4, at 25-26. Commerce further distinguished this case from
Certain Color Television Receivers from Chig8 Fed. Reg. 20594 afzkrtain Preserved
Mushrooms from China6 Fed. Reg. 31204n Color Teleisions Reeivers the determination
did not indicate whether the inputs purchased from the Hamg suppliers ever left China, and
in Certain Preserved Mushroom from Chji@ommere did not ind evidence thathe inputs
were not produced in a market economy

Glopackargus that Commee’s ©nclusionthat the iputs neveleft thestream oNME

commerce is not supported the record, citing to Seake’s response that Sealke, a Hong

Kong companypurchased the Chinese-origin inputs in Hong Kand shipped them from Hong
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Kong to its factoryn ShenzhenSee Sehake Dec22, 2003 Gpp. Respnse at SA-3. Glopack
argue that Sedakés marke economypurchass werenot intraChina trasfers tansactd in
Hong Kong dollars, but were trsactions that left the NME stream of commerce arré we
physicallymoved from China to Hong Kong and rgerted back to China.

Commerce argues that it used suategvalues rather than the actual @ipaid by Sea
Lake and Glopaclkof raw material inputs manufactured in the PRC but purchased frton@g
Kong trading compantp avoid using distorted prices for factors of praduc Commerce
found that to avoid using prices influencedthy distortions inherent in the PRC’s nonmarket
economyit must disegardprices 6 inputs poduced thre, rgardless of whee the puchase
took plae@. Commaere argies that ti$ interpetation isconsistat with its pacticenot to use
prices distorted by nonniaat forces in its calculation.

Where Commerce has reason to believe or suspectthat prices are subsidized, the
court will “look at the facts of [the] record to determine whether Comenteas sufficient
reasongo suspeicthat aaial priees are wstorted sich thathe substittion of acual pries with
surrogate values is warrantedChina Nat’l Mach. Imp. & Ep. Corp. v. United State27 CIT
__, 293 F. Supp. 2d 1334, 1336 (20@3hd, 104 Fed. Appx. 183 (Fed. Cir. 2004).

The court finds that Commerce provided sufficient explanation ofitdpplied its regulation
differently in this cae from some prior cases. Furthermore, Comeedecision was based on
record evidence showing that Seské purchased products produced in the PRC from its Hong
Kong trading companynd that those goods magt have left the countign the way to Sea
Lake. As a result, Commetrsevaluation of this factor is supported sybstantial evidence and

in accordance with the law.
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CONCLUSION
In conclusion, Commerce’s det@nations in this case are ARNMED with the
exception of its calculation of Hangihg's electricityusage. This issue is remanded to the

Department of Commerce for furtheopeedings consistent with this opinion.

December 13, 2005 /sl Judith M. Barzilay

New York, NY Judih M. Barziay, Judye



