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and
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Plaintiffs SNR Roul ements (“SNR’), SKF USA Inc., SKF France
S. A and SARMA (collectively “SKF”) nove pursuant to USCIT R 56.2
for judgnment upon the agency record chal |l engi ng vari ous aspects of
t he Departnent of Commrerce, International Trade Administration’s
(“Commerce”) final determination, entitled Antifriction Bearings
(& her Than Tapered Roll er Bearings) and Parts Thereof From France,
Germany, Italy, Japan, Romania, Singapore, Sweden and the United
Ki ngdom Final Results of Antidunping Duty Adnministrative Reviews
(“Final Results”), 62 Fed. Reg. 54,043 (CQct. 17, 1997), as anended,
Antifriction Bearings (Qther Than Tapered Roller Bearings) and
Parts Thereof From France, Germany, ltaly, Japan, Ronmania,
Si ngapore[,] Sweden and the United Kingdom Anended Final Results
of Antidunping Duty Administrative Reviews, 62 Fed. Reg. 61, 963
(Nov. 20, 1997). Def endant -i ntervenor, The Torrington Conpany
(“Torrington”), filed a response to SNR and SKFs USCIT R 56.2
notions for judgnent upon the agency record challenging certain
determ nations of Comrerce’s Final Results.

Specifically, SNR and SKF contend that Conmerce unlawfully:
(1) conducted a duty absorption inquiry wunder 19 US. C 8§
1675(a)(4) (1994) for the subject reviews of the applicable
ant i dunpi ng duty orders covering antifriction bearings fromFrance;
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(2) determined that it applied a reasonable duty absorption
nmet hodol ogy and that duty absorption had in fact occurred; and (3)
excluded belowcost sales from the profit calculation for
constructed val ue under 19 U.S.C. § 1677b(e)(2) (1994).

SNR further contends that Conmerce unlawfully: (1) excluded
anounts for inputed credit and inventory carrying expenses in its
calculation of total expenses for the constructed export price
(“CEP") profit ratio; and (2) denied a partial, price-based |evel
of trade adjustnment to normal value for CEP sales.

Held: SKF s USCIT R 56.2 notion is denied in part and granted
inpart. SNRs USCIT R 56.2 notion is denied in part and granted
in part. Torrington's USCIT R 56.2 notion is denied in part and
granted in part. This case is remanded to Commerce to (1) annu
all findings and concl usi ons nmade pursuant to the duty absorption
inquiry conducted for this review, and (2) include all expenses
included in “total United States expenses” in the cal cul ation of
“total expenses.”

[ SKF's, SNR s and Torrington’s USCIT R 56.2 notions are denied in
part and granted in part. Case renanded. ]
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OPI NI ON
TSQUCALAS, Senior Judge: Plaintiffs SNR Roul enents (" SNR’)
SKF USA Inc., SKF France S.A. and SARMA (collectively “SKF’) nove
pursuant to USCIT R 56.2 for judgnent upon the agency record
chal l enging various aspects of the Departnent of Conmerce,
| nt er nat i onal Tr ade Adm ni stration’s (“Commerce”) fina

determ nation, entitled Antifriction Bearings (& her Than Tapered

Roll er Bearings) and Parts Thereof From France, Gernmany, ltaly,

Japan, Ronmmni a, Singapore, Sweden and the United Kingdom Fina

Results of Antidunping Duty Admnistrative Reviews (“Fina

Results”), 62 Fed. Reg. 54,043 (Cct. 17, 1997), as anended,

Antifriction Bearings (Other Than Tapered Roller Bearings) and

Parts Thereof From France, Ger many, [taly, Japan, Romani a,

Si ngapore[,] Sweden and the United Kingdom Anended Final Results

of Antidunping Duty Administrative Reviews (“Anmended Final

Results”), 62 Fed. Reg. 61,963 (Nov. 20, 1997). Def endant -
i ntervenor, The Torrington Conpany (“Torrington”), filed a response
to SNR and SKF's USCIT R 56.2 notions for judgnent upon the agency
record challenging certain determ nations of Comrerce’s Final

Resul ts.

Specifically, SNR and SKF contend that Conmerce unlawfully:

(1) conducted a duty absorption inquiry wunder 19 US. C 8§
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1675(a)(4) (1994) for the subject reviews of the applicable
ant i dunpi ng duty orders covering antifriction bearings fromFrance;
(2) determined that it applied a reasonable duty absorption
nmet hodol ogy and that duty absorption had in fact occurred; and (3)
excluded belowcost sales from the profit calculation for

constructed value (“Cv’) under 19 U S. C. 8§ 1677b(e)(2) (1994).

SNR further contends that Conmmerce unlawfully: (1) excluded
anounts for inputed credit and inventory carrying expenses in its
calculation of total expenses for the constructed export price
(“CEP") profit ratio; and (2) denied a partial, price-based |evel

of trade (“LOI”) adjustnent to nornmal value (“NvV') for CEP sales.

BACKGROUND

On May 15, 1989, Comrerce published anti dunpi ng duty orders on
antifriction bearings (other than tapered roller bearings) and
parts thereof (“AFBs”) inported from several countries, including

Fr ance. See Antidunping Duty Orders: Ball Bearings, Cylindrica

Rol |l er Bearings, and Spherical Plain Bearings, and Parts Thereof

From Japan, 54 Fed. Reg. 20,904. This case concerns the seventh

adm nistrative review of the antidunping duty order on AFBs from

France for the period of review (“POR’) covering My 1, 1995
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t hrough April 30, 1996.! On June 10, 1997, Commerce published the

prelimnary results of the seventh review See Antifriction

Bearings (Other Than Tapered Roller Bearings) and Parts Thereof

From France, Germany, ltaly, Japan, Ronmni a, Si ngapore, Sweden and

the United Kingdom Prelimnary Results of Antidunping Duty

Adnm nistrative Reviews and Partial Ternination of Administrative

Reviews (“Prelimnary Results”), 62 Fed. Reg. 31, 566. Commer ce

publ i shed the Final Results on October 17, 1997, see 62 Fed. Reg.

at 54,043, and the Anended Fi nal Results on Novenber 20, 1997, see

62 Fed. Reg. at 61, 963.

JURI SDI CTI ON

The Court has jurisdiction over this matter pursuant to 19

U S.C 8§ 1516a(a) (1994) and 28 U. S.C. 8§ 1581(c) (1994).

STANDARD OF REVI EW
In reviewing a challenge to Commerce’s final determ nation in
an antidunping admnistrative review, the Court wll uphold

Commerce’s determnation unless it is “unsupported by substanti al

1 Since the administrative reviewat issue was initiated after
Decenber 31, 1994, the applicable law in this case is the
ant i dunpi ng statute as anended by t he Uruguay Round Agreenents Act,
Pub. L. No. 103-465, 108 Stat. 4809 (1994) (effective Jan. 1,
1995).
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evidence on the record, or otherwise not in accordance with [aw.”

19 U S.C § 1516a(b)(1)(B)(i) (1994); see NIN Bearing Corp. of

Anerica v. United States, 24 AT ___, _ , 104 F. Supp. 2d 110,

115-16 (2000) (detailing Court’s standard of reviewfor anti dunpi ng

pr oceedi ngs) .

DI SCUSSI ON

Duty Absorption Inquiry

A. Background

Title 19, United States Code, 8§ 1675(a)(4) provides that
during an adm nistrative reviewinitiated two or four years after
the “publication” of an antidunping duty order, Comerce, |if
requested by a donestic interested party, “shall determ ne whet her
antidunping duties have been absorbed by a foreign producer or
exporter subject to the order if the subject nmerchandise is soldin
the United States through an inporter who is affiliated with such
forei gn producer or exporter.” Section 1675(a)(4) further provides
that Commerce shall notify the International Trade Conmm ssion
(“1'TC") of its findings regardi ng such duty absorption for the I TC
to consider in conducting a five-year (“sunset”) review under 19
US C 8§ 1675(c) (1994), and the ITCwill take such findings into

account in determining whether nmaterial injury is likely to
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continue or recur if an order were revoked under § 1675(c). See 19

U S.C § 1675a(a)(1)(D) (1994).

On May 31, 1996 and July 9, 1996, Torrington requested that
Commer ce conduct a duty absorption inquiry pursuant to 8 1675(a)(4)
wWith respect to various respondents, including SNR and SKF, to
ascertain whet her antidunping duties had been absorbed during the

seventh POR See Final Results, 62 Fed. Reg. at 54, 075.

In the Final Results, Commerce found that duty absorption had

occurred for the POR See id. at 54,044. In asserting authority
to conduct a duty absorption inquiry under 8§ 1675(a)(4), Comrerce
first explained that for “transition orders,” as defined in 19
US C 8 1675(c)(6)(C (that is, antidunping duty orders, inter
alia, deened issued on January 1, 1995), regulation 19 CF.R 8
351.213(j) provides that Comerce “will mneke a duty-absorption
determ nation, if requested, for any admnistrative review
initiated in 1996 or 1998.” |d. at 54, 074. Commer ce concl uded
that (1) because the antidunping duty order on the AFBs in this
case has been in effect since 1989, the order is a transition order
pursuant to 8 1675(c)(6)(C, and (2) since this review was
initiated in 1996 and a request was nade, Commerce had the

authority to make a duty absorption inquiry for the seventh POR
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See id. at 54, 075.

B. Contentions of the Parties

SNR and SKF contend that Commerce |acked authority under 8§
1675(a) (4) to conduct a duty absorption inquiry for the seventh POR
of the outstanding 1989 antidunping duty orders. See SNR s Br
Supp. Mdt. J. Agency R (“SNR s Br.”) at 16-19; SKF's Br. Supp.
Mt. J. Agency R (“SKF's Br.”) at 9-16. 1In the alternative, SNR
and SKF assert that even if Comrerce possessed the authority to
conduct such an inquiry, Comrerce’s methodol ogy for determ ning
duty absorption was contrary to |law and, accordingly, the case
shoul d be remanded to Commerce to reconsider its nethodol ogy. See

SNR s Br. at 19-22; SKF' s Br. at 16-36.

Comrerce argues that it: (1) properly construed subsections
(a)(4) and (c) of & 1675 as authorizing it to make a duty
absorption inquiry for anti dunping duty orders that were i ssued and
publ i shed prior to January 1, 1995; and (2) devised and applied a
r easonabl e nmet hodol ogy for determ ning duty absorption. See Def.’s
Mem Opp'n Pls.” Mt. J. Agency R (“Def.’s Mem”) at 22-38.
Torrington generally agrees with Comrerce’s contentions. See
Torrington’s Resp. Pls.” Mit. J. Agency R (“Torrington’s Resp.”)

at 6-12.
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C. Anal ysi s

In SKF USA Inc. v. United States, 24 AT ___, 94 F. Supp. 2d

1351 (2000), this Court determ ned that Conmerce | acked statutory
authority under 8 1675(a)(4) to conduct a duty absorption inquiry
for antidunping duty orders issued prior to the January 1, 1995
effective date of the URAA See id. at __, 94 F. Supp. 2d at
1357-59. The Court noted that Congress expressly prescribed in the
URAA that 8§ 1675(a)(4) “nust be applied prospectively on or after
January 1, 1995 for 19 U.S.C. §8 1675 reviews.” |d. at _ , 94 F

Supp. 2d at 1359 (citing 8 291 of the URAA).

Because Commerce’s duty absorption inquiry, its nethodol ogy
and the parties’ argunents at issue in this case are practically
identical to those presented in SKF USA, the Court adheres to its
reasoning in SKFE USA. The statutory schene clearly provides that
the inquiry must occur in the second or fourth admnistrative
review after the publication of the anti dunping duty order, not in
any other review, and upon the request of a domestic interested
party. Accordingly, the Court finds that Conmmerce did not have
statutory authority to undertake a duty absorption investigation

for the outstandi ng 1989 anti dunping duty orders in dispute here.
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Il. Profit Calculation for CV
A Backgr ound

For this POR, Commerce used CV as the basis for NV “when there
were no usabl e sales of the foreign |ike product in the conparison

market.” Prelimnary Results, 62 Fed. Reg. at 31,571. Commerce

calculated the profit conmponent of CV using the statutorily
preferred nethodology of 19 U S.C. 8§ 1677b(e)(2)(A) (1994). See

Final Results, 62 Fed. Reg. at b54,062. Specifically, in

calculating CV, the statutorily preferred nmethod is to cal cul ate an
anount for profit based on “the actual anounts incurred and
real i zed by the specific exporter or producer being exam ned in the
investigation or review. . . in connection with the production and
sale of a foreign like product [nmade] in the ordinary course of
trade, for consunption in the foreign country.” 19 U S.C 8§

1677b(e) (2) (A).

In applying the “preferred” nethod for calculating CV profit
under 8 1677b(e)(2)(A), Commerce determned that “the use of
aggregate data that enconpasses all foreign |ike products under
consideration for NV results in a practical neasure of profit that

we can apply consistently in each case.” Final Results, 62 Fed.

Reg. at 54, 062. Also, in calculating CV profit wunder 8§

1677b(e)(2)(A), Comerce excluded belowcost sales from the
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calculation which it disregarded in the determnation of NV

pursuant to 19 U.S.C. 8 1677b(b)(1). See id. at 54, 063.

B. Contentions of the Parties

SNR and SKF contend that Commerce’s use of aggregate data
enconpassing all foreign |ike products under consideration for NV
in calculating CV profit is contrary to 8 1677b(e)(2)(A). See
SNR s Br. at 5-10; SKF's Br. at 37-40. Instead, SNR and SKF cl aim
t hat Commrerce shoul d have relied on the alternative net hodol ogy of
8 1677b(e)(2)(B) (i), which provides a CV profit calculationthat is
simlar to the one Comerce wused, but does not limt the
calculation to sales nade in the ordinary course of trade, that is,
bel ow cost sal es are not excluded fromthe cal cul ation. See SNR s
Br. at 10-11; SKF's Br. at 40-52. SKF also asserts that if
Conmrer ce’ s excl usi on of bel ow cost sales fromthe nunmerator of the
CV profit calculation is lawful, Comerce should nonethel ess
i ncl ude such sales in the denom nator of the calculation to tenper
bi as which is inherent in Commerce’ s dunping margin cal cul ations.

See SKF's Br. at 53-55.

Commerce responds that it properly calculated CV profit
pursuant to 8 1677b(e)(2)(A) based on aggregate profit data of al

foreign |ike products under consideration for NV. See Def.’s Mem
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at 7-22. Consequently, Comrerce maintains that since it properly
cal culated CV profit under subparagraph (A) rather than (B) of 8§
1677b(e)(2), it correctly excluded bel owcost sales from the CV
profit cal culation. See id. at 10-11. Torrington agrees wth
Commer ce’ s nmet hodol ogy for calculating CV profit. See Torrington's

Resp. at 13-15.

C. Anal ysi s

In RHP Bearings Ltd. v. United States, 23 C T ___, 83 F. Supp.

2d 1322 (1999), this Court upheld Conmerce’s CV profit methodol ogy
of wusing aggregate data of all foreign I|ike products under
consideration for NV as being consistent wth the antidunping
statute. See id. at _ , 83 F. Supp. 2d at 1336. Since Commerce’s
CV profit methodol ogy and SKF' s argunents at issue in this case are

practically identical to those presented in RHP Bearings, the Court

adheres to its reasoning in RHP Bearings. The Court, therefore,

finds that Coomerce’s CV profit nethodology is in accordance with

| aw.

Mor eover, since (1) 8 1677b(e)(2)(A) requires Commerce to use
t he actual anount for profit in connection with the production and
sale of a foreign |ike product in the ordinary course of trade, and

(2) 19 U.S.C 8 1677(15) (1994) provides that bel owcost sales
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di sregarded under 8§ 1677b(b)(1) are considered to be outside the
ordinary course of trade, the Court finds that Conmerce properly

excl uded bel owcost sales fromthe CV profit cal culation

[11. Comrerce’s Treatnent of SNR's Inputed Credit and I nventory

Carrying Costs in the Calculation of CEP Profit

A Backgr ound

In cal culating CEP, Conmerce nust reduce the starting price
used to establish CEP by “the profit allocated to the expenses
described in paragraphs (1) and (2)” of § 1677a(d) (1994). 19
US C § 1677a(d)(3). Under 19 U.S.C. 8§ 1677a(f), the “profit”
that will be deducted fromthis starting price will be “determ ned
by multiplying the total actual profit by [a] percentage”
calculated “by dividing the total United States expenses by the
t ot al expenses.” Id. 8§ 1677a(f) (1), (2)(A. Section
1677a(f)(2)(B) defines “total United States expenses” as the total
expenses deducted wunder 8§ 1677a(d)(1) and (2), that s,
commi ssions, direct and i ndirect selling expenses, assunpti ons, and
the cost of any further nmanufacture or assenbly in the United

St at es.

Section 1677a(f)(2)(C) establishes a tripartite hierarchy of

nmet hods for calculating “total expenses.” First, “total expenses”
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will be “[t]he expenses incurred with respect to the subject
mer chandi se sold in the United States and the foreign |ike product

sold in the exporting country” if Comrerce requested such expenses

for the purpose of determining NV and CEP. Id. 8
1677a(f)(2) (O (i). If category (i) does not apply, then “tota
expenses” will be “[t]he expenses incurred with respect to the

narrowest category of nerchandise sold inthe United States and t he
exporting country which includes the subject nerchandise.” [d. 8§
1677a(f)(2) (O (ii). If neither category (i) or (ii) applies, then
“total expenses” will be “[t]he expenses incurred with respect to
t he narrowest category of nerchandise sold in all countries which
i ncl udes the subject nerchandise.” Id. 8 1677a(f)(2)(O(iii).
“Total actual profit” is based on whi chever category of nerchandi se
is used to calculate “total expenses” under 8§ 1677a(f)(2)(C). See

id. § 1677a(f)(2)(D).

SNR reported United States sales that Comerce treated as CEP
sales pursuant to 19 U . S.C. 8§ 1677a(b), and Comrerce deducted an
anount for profit allocated to the expenses enunerated by 19 U. S. C
§ 1677a(d) (1) and (2). See 19 U.S.C. 8§ 1677a(d)(3). In the profit
cal cul ati on, Commrerce excl uded i nput ed expenses and carryi ng costs
from the “total actual profit” calculation, defined in 8§

1677a(f)(2)(D), and fromthe “total expenses” cal cul ati on, defi ned
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in 8 1677a(f)(2)(C, but included themin the “total United States
expenses” calculation, defined in 8§ 1677a(f)(2)(B). SNR objected
to the om ssion of inputed expenses and carrying costs from*“total
actual profit” and “total expenses,” and Commerce responded wth
the foll ow ng:

[S]ections 772(f) (1) and 772(f)(2)(D) of the Tariff Act
state that the per-unit profit anount shall be an anount
determ ned by multiplying the total actual profit by the
applicabl e percentage (ratio of total U S. expenses to
total expenses) and that the total actual profit neans
the total profit earned by the foreign producer,
exporter, and affiliated parties. In accordance with the
statute, we base the calculation of the total actual
profit used in calculating the per-unit profit anount for
CEP sal es on actual revenues and expenses recogni zed by
t he conpany. In calculating the per-unit cost of the
US sales, we have included net interest expense.
Therefore, we do not need to include inputed interest
expenses in the “total actual profit” calcul ation since
we have already accounted for actual interest in
conputing this anmbunt under section 772(f)(1). When we
allocated a portion of the actual profit to each CEP
sale, we have included inputed credit and inventory
carrying costs as part of the total U S expense
allocation factor. This nethodology is consistent with
section 772(f)(1) of the statute, which defines “total
United States expense” as the total expenses described
under section 772(d)(1) and (2). Such expenses include
both inputed credit and inventory carrying costs.

Final Results, 62 Fed. Reg. at 54, 072.

B. Contentions of the parties
SNR conplains that in calculating “total United States

expenses” pursuant to 19 U.S.C. § 1677a(f)(2)(B), Commerce incl uded
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anounts for inputed credit and inventory carrying expenses, but
failed to include these anmpbunts in its calculation of “total
expenses,” as defined by 19 U.S.C. 8§ 1677a(f)(2)(C). See SNR s Br.
at  12. SNR argues that the plain language of the statute
denonstrates that “total United States expenses” is a subset of
“total expenses” and, therefore, any expense constituting “‘total
United States expenses’ ([that is], expenses incurred in selling
the subject nerchandise in the United States)” nust also be

included in “*total expenses’ ([that is], all expenses incurred in
selling the subject mnmerchandise in the United States and the
foreign like product in the honme market).” [Id. at 12-13. SNR
argues that Commerce should not be permitted to ignore the plain

| anguage of the statute. See id.

Conmer ce mai ntains that the statute does not address the use
of inputed expenses in the calculation of “total expenses” or
“total actual profit.” See Def.’s Mem at 40. Conmerce considers
i mputed selling expenses, including inputed credit and inventory
carrying costs, to be selling expenses enconpassed by § 1677a
(d)(1) and (2) and, as such, includes themin the cal cul ati on of
“total United States expenses.” See id. at 42-43. Comnrer ce,
however, did not include the inputed expenses in “total actua

profit” because “nornmal accounting principles permt the deduction
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of only actual booked expenses not inputed expenses in cal cul ating
profit.” 1d. at 43 (citation omtted). Additionally, Comerce
did not include inputed expenses in total actual profit because
“Its calculation of profit already includes net interest expenses,
and, as [a] result, there is no need to include inputed interest
expenses in determning total profit” and because the statute

specifically directs that actual profit be used. [d.

Commerce also nmmintains that it did not include inputed
expenses in “total expenses” since Comerce is required to
calculate “total actual profit” on the sane basis as “total
expenses” pursuant to 19 U S.C. § 1677a(f)(2)(D). See id. at 42.
Commerce argues that while the statute clearly provides that “total
actual profit” is to be based upon the total profit earned “*with
respect to the same nerchandise for which total expenses are

det erm ned, the provision for “total expenses” nmerely enconpasses

““all expenses . . . which are incurred by or on behalf of the
foreign producer and foreign exporter . . . with respect to the
production and sale of such nerchandise.’” Def.”s Mem at 40

(quoting 19 U.S.C. § 1677a(f)(2)(C and (D).

Finally, Comrerce contends that if “Congress intended that

Commerce utilize the same types of expenses for both ‘total United
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States expenses’ and ‘total expenses,’” it would have nade that

7

intent clear,” and would not have assigned disparate definitions
for each term ld. at 44. Torrington generally agrees wth

Commerce. See Torrington’s Br. at 16-17.

C. Anal ysi s

To det er m ne whet her Cormerce’ s i nterpretation and application
of the antidunping statute is “in accordance with law,” the Court

must undertake the two-step anal ysis prescribed by Chevron U.S. A

Inc. v. Natural Resources Defense Council, lInc., 467 U S. 837

(1984). Under the first step, the Court reviews Comerce’s
construction of a statutory provision to determ ne whether
“Congress has directly spoken to the precise question at issue.”
Id. at 842. “To ascertain whether Congress had an intention on the
preci se question at issue, [the Court] enploy[s] the ‘traditional

tools of statutory construction.’” Timex V.l., Inc. v. United

States, 157 F.3d 879, 882 (Fed. Cr. 1998) (citing Chevron, 467
US at 843 n.9). “The first and forenpst ‘tool’ to be used is the
statute’s text, giving it its plain neaning. Because a statute’s
text is Congress’s final expression of its intent, if the text
answers the question, that is the end of the matter.” 1d.

(citations omtted).
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The Court finds that Commerce inproperly excluded inputed
inventory and carrying costs from “total expenses” when it had
i ncluded these expenses in “total United States expenses.” The
plain text of 19 U S.C. 8§ 1677a provi des that Conmerce nust include
inmputed credit and inventory carrying costs in “total expenses”
when they are included in “total United States expenses.” Section
1677a(f)(2)(B) defines “total United States expenses” as the total
expenses deducted wunder 8 1677a(d)(1) and (2), that is,
commi ssions, direct and i ndirect selling expenses, assunptions, and
the cost of any further manufacture or assenbly in the United
States. Section 1677a(f)(2)(C) specifies that:

[t]he term “total expenses” neans all expenses in the

first of the foll om ng categories which applies and which

are incurred by or on behalf of the foreign producer and

forei gn exporter of the subject nmerchandi se and by or on

behal f of the United States seller affiliated with the

producer or exporter with respect to the production and
sal e of such nerchandi se . .

(enphasi s added). Commerce determ ned that the applicabl e category
of expenses to be used for calculating “total expenses” is 8§
1677a(f)(2)(O (i), and it consists of all of “[t]he expenses
incurred with respect to the subject nmerchandi se sold in the United
States and the foreign |like product sold in the exporting country.”

19 U.S.C. § 1677a(f)(2)(Q)(i)).

Thus, “total United States expenses” are certain enunerated
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expenses “incurred by or for the account of the producer or
exporter, or the affiliated seller in the United States,” see 8§
1677a(d)(1),(2), while “total expenses,” in this instance, include
all expenses . . . incurred by or on behalf of the
foreign producer and foreign exporter of the subject
mer chandi se and by or on behalf of the United States
seller affiliated with the producer or exporter
with respect to the subject nerchandise sold in the
United States and the foreign |ike product sold in the
exporting country .
See § 1677a(f)(2)(O(i). Reading 8§ 1677a(d) and (f) together nakes
it apparent that “total expenses” equals “total United States
expenses,” that is, those expenses incurred in the United States,
pl us those expenses incurred in France, to produce and sell the
subj ect nerchandise in the United States. SNR, therefore, is
correct in contending that “total United States expenses” is a
subset of “total expenses.” Thus, since Conmerce determ ned that
i mput ed i nventory and carrying costs were to be included in “total

United States expenses,” they nust be included in “total expenses”

as well.?

Because the text of the statute resolves the issue, it is

unnecessary to proceed any further. Accordingly, the Court renmands

2 None of the parties dispute that inputed credit and
inventory carrying costs are properly considered United States
sel ling expenses under § 1677a(d) (1994) and, therefore, are a part
of “total United States expenses” under 19 U S.C. 8§ 1677a(f)(2)(B)
(1994).
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this issue to Commerce. Commerce is directed to include all
expenses included in “total United States expenses” in the

cal culation of “total expenses.”

V. Comerce’s Denial of a Partial, Price-based LOT Adjustnent to

NV for SNR s CEP Sal es

A. Backgr ound

1. Statutory Provisions

The URAA provides for a specific provision regarding
adjustnents to NV for differences in LOls. The statute provides
for NV to be based on:

the price at which the foreign |like product is first sold

(or, in the absence of a sale, offered for sale) for

consunption in the exporting country, in the usual

commercial quantities and in the ordi nary course of trade

and, to the extent practicable, at the sane |evel of
trade as the export price or constructed export price.

19 U.S.C. 8§ 1677b(a)(1)(B)(i) (enphasis added). The statute al so
provi des for a LOT adjustnment to NV under the foll ow ng conditions:

The price described in [8§8 1677b(a)(1)(B), i.e., NV,]
shall also be increased or decreased to nake due
al l owmance for any difference (or |ack thereof) between
the export price and constructed export price and the
price described in [§ 1677b(a)(1l)(B)] (other than a
di fference for which all owance i s ot herwi se made under [ §
1677b(a)]) that is shown to be wholly or partly due to a
difference in |l evel of trade between the export price or
constructed export price and normal value, if the
difference in |evel of trade--

(i) involves the performance of different selling
activities; and
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(ii) is denonstrated to affect price conparability,
based on a pattern of consistent price differences
between sales at different levels of trade in the
country in which normal value is determ ned.

In a case described in the precedi ng sentence, the anount
of the adjustnment shall be based on the price differences

between the two levels of trade in the country in which
normal val ue is determ ned.

19 U S.C. 8§ 1677b(a)(7)(A). In sum to qualify for a LOT
adjustnment to NV, a party has the burden to showthat the foll ow ng
two conditions have been satisfied: (1) the difference in LOT
i nvol ves the performance of different selling activities; and (2)
the difference affects price conparability. See Statenent of
Admi nistrative Action® (“SAA”) at 829 (stating that “if a
respondent clains [a LOIl adjustnment to decrease nornal val ue, as
with all adjustnments which benefit a responding firm the
r espondent nmust denonstrate the appropriateness of such

adjustnment”); see also NSK Ltd. v. United States, 190 F.3d 1321,

3 The Statenment of Adnministrative Action (“SAA’) represents
“an authoritative expression by the Adm nistration concerning its
views regarding the interpretation and application of the U uguay
Round agreenments.” H R Doc. 103-316, at 656 (1994), reprinted in
1994 U.S.C.C. A N 4040. “I't is the expectation of the Congress
that future Admnistrations wll observe and apply the
interpretations and conmtnents set out in this Statenent.” |[d.;
see also 19 US. C 8§ 3512(d) (1994) (“The statement of
adm nistrative action approved by the Congress . . . shall be
regarded as an authoritative expression by the United States
concerning the interpretation and application of the Uruguay Round
Agreenments and this Act in any judicial proceeding in which a
guestion arises concerning such interpretation or application.”).
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1330 (Fed. Cir. 1999) (noting that a respondent bears the burden of

establishing entitlement to a LOT adjustnent).

When t he avail abl e data does not provide an appropriate basis
to grant a LOT adjustnent, but NV is established at a LOT
constituting a nore advanced stage of distribution than the LOT of
the CEP, the statute ensures a fair conparison by providing for an
additional adjustnent to NV known as the “CEP offset.” See 19
US C 8 1677b(a)(7)(B). Specifically, the CEP offset provides
that NV “shall be reduced by the anmount of indirect selling
expenses incurred in the country in which normal value is
determ ned on the sales of the foreign |ike product but not nore
than the anmount of such expenses for which a deduction is nade

under [19 U.S.C. § 1677a(d)(1)(D)].” 19 U.S.C. § 1677b(a)(7)(B).

2. Comrerce’ s LOT Met hodol ogy
During this review, and in several prior reviews, Commerce

applied the foll owi ng LOT net hodol ogy. See Final Results, 62 Fed.

Reg. at 54,055; Prelimnary Results, 62 Fed. Reg. at 31,571-72. 1In

accordance with § 1677b(a)(1)(B)(i), Conmerce first cal culates NV
based on exporting-country (or third-country) sales, to the extent
practicable, at the same LOI as the United States (EP and CEP)

sal es. See Prelimnary Results, 62 Fed. Reg. at 31,571. When
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Commerce is unable to find conpari son sales at the sane LOT as the
EP or CEP sales, it conpares such United States sales to sal es at
a different LOT in the conparison (honme or third-country) market.

See id.

Wiere the LOT conparison is between NV sales and EP sal es
(that is, where the first sale in the United States is to an
unaffiliated buyer), Comrerce conpares the unadjusted, NV starting
price wwth the starting EP, w thout maki ng any adjustnents to EP as

provided for under 19 U. S.C. 8 1677a(c). See id. at 31,571.

Wth respect to the LOT nethodol ogy for CEP sal es, Comrerce
first calculates CEP by making adjustnents to its starting price
under 19 U.S.C. § 1677a(d), but before naking any adj ust ments under
§ 1677a(c). See id. Commerce reasoned that the 8§ 1677a(d)
“adjustments are necessary in order to arrive at, as the term CEP
makes clear, a ‘constructed” EP,” that is, it is intended to
reflect as closely as possible a price corresponding to an EP

bet ween non-affiliated exporters and i nporters. Final Results, 62

Fed. Reg. at 54, 058. Commerce then determnes the LOT for the

“adj usted” CEP sal es. See Prelimnary Results, 62 Fed. Reg. at

31, 571.

The next step inits LOT analysis is to determ ne whet her hone
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mar ket sales are at a different LOT than United States (EP or CEP)
sales. See id. |In making such a determ nation, Commerce examn nes
whet her the “home market sales are at different stages in the
mar keti ng process than the US. [(EP or CEP)] sales,” that is,
Commerce “review s] and conpare[s] the distribution systens in the
hone market and U. S. export markets, including selling functions,
cl ass of custoner, and the extent and [ LOT] of selling expenses for
each clained [LOT].” 1d. |If the EP or CEP sales and the NV sal es
are at a different LOT, and the differences in LOT affects price
conparability, as manifested in a pattern of consistent price
di fferences between the sales on which NV is based and conpari son-
mar ket sales at the equivalent LOT of the export transaction,
Commerce will nmake a LOT adjustnent under 8 1677b(a)(7)(A). See
id. |If there is no pattern of consistent price differences, no
adjustnment is permtted. See id. at 31,572. Finally, for CEP
sales, if NV is established at a LOT which constitutes a nore
advanced stage of distribution than the LOT of the CEP, and if
there is no basis for determ ning whether differences in the LOT
bet ween NV and CEP affects conparability of their prices, Commerce

must nmake a CEP offset to NV under 8 1677b(a)(7)(B). See id.



Consol . Court No. 97-10-01825 Page 26

3. Deni al of LOT Adjustnent for CEP Sal es

Wth respect to CEP sal es, Commerce found that the sane LOT as
that of the CEP for nerchandi se under review did not exist for any
respondent in the home nmarket except for certain hone market sal es

of respondent NWVB/ Pel nac. See Final Results, 62 Fed. Reg. at

54, 056. Commerce was unable to “determ ne whether there was a
pattern of consistent price differences between the [LOTs] based on

respondents’ [home narket] sal es of nerchandi se under review.” 1d.

In such cases, Commerce |ooked to alternative nethods for
cal culating LOT adjustnents in accordance with the SAA.  See id.
In particular, Conmerce noted that the SAA states:

“if information on the sane product and conpany is not
avail able, the level-of-trade adjustnent nay also be
based on sal es of other products by the sanme conpany. In
t he absence of any sales, including those in recent tine
periods, to different | evels of trade by the exporter or
producer under investigation, Comrerce nmay further
consider the selling expenses of other producers in the
foreign market for the sanme product or other products.”

Id. (quoting SAA at 830). Neverthel ess, Comrerce determ ned that
it would have been inappropriate to apply the LOT adjustnent
cal cul ated for NWVB/ Pel mac to any ot her respondent, reasoning that
“[ bl ecause no respondent reported sales in the sane nmarket as
NVB/ Pel mac (i.e., Singapore), we have not used NVB/ Pel mac’ s data as

the basis of a Ilevel-of-trade adjustnent for any other
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respondents.” 1d. Consequently, with respect to CEP sal es which
Commerce was unable to quantify a LOT adjustnent, it granted a CEP
of fset to respondents, including SNR, where the hone market sales
were at a nore advanced LOT than the sales to the United States, in

accordance with 19 U S.C. 8§ 1677b(a)(7)(B). See id.

Wth respect to SNR, Conmerce applied a CEP offset to NV for
all of SNRs CEP sales. In reaching this result, Commerce first
determ ned for SNR that there was one CEP LOT and two hone market
LOTs, and that the CEP LOT was not the sanme as either honme market
LOT. Commerce could not grant a LOT adjustnent because it had no
other information to provide an appropriate basis for such an
adjustnment. Comrerce determ ned that a CEP offset adjustnent was
appropriate for NV transactions matched to CEP, since these
transactions were at a nore advanced stage of distribution than
CEP. Moreover, contrary to SNR s contentions, Conmerce concl uded
that no provision of the antidunping statute provides for a
“partial” LOT adjustment “between two honme market [LOTS] where
neither level is equivalent to the level of the [United States]

sale.” Final Results, 62 Fed. Reg. at 54, 057.

B. Contentions of the Parties

SNR cont ends that Comrerce i nproperly denied a price-based LOT
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adj ust nent under 8 1677b(a)(7)(A) for CEP sales made in the United
States nmarket at a LOT different fromthe hone market sales. See
SNR's Br. at 14. SNR notes that Conmmerce found two LOTs in the
hone mar ket, one correspondi ng to original equi pment manufacturers
(“CEM) sales and the other to sales to distributors. See id. SNR
argues that Comrerce should have granted it a partial LOT
adj ust mrent based on the price differences between the two | evel s of

trade in the hone market. See id.

SNR notes that the statute directs Conmerce to adjust NV for
any difference between CEP and NV “*wholly or partly due to a
difference in level of trade’” between CEP and NV. ld. at 15
(quoting 8 1677b(a)(7)(A)). Thus, SNRclains that a LOT adj ust nment
is appropriate even if the difference between United States price
and NV is only partly due to a difference in LOT. See id. SNR
contends that if it has denonstrated that

(1) distributor sales are at a nore advanced |evel of

trade than OEM sal es; (2) both OEM and di stri butor sal es

are at a nore advanced | evel of trade than CEP sal es; and

(3) there is a pattern of consistent price difference

bet ween sal es of the sane products to CEMand di stri but or

custoners in the honme market
then it is logical to conclude that “the price difference between

OEM and di stributor sales in the home nmarket at | east approxi mates

the level of trade adjustnent between CEP sal es and hone market
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distributor sales.” 1d. 1In short, SNR clains that the statute
permts “the level-of-trade adjustnment [to] be cal culated using a
reliable approxi mati on of the difference between the prices at the
two levels of trade,” that is, “by using the price difference
between OEM and distributor sales to approxinmate the difference

between CEP and distributor sales.” 1d. at 16.

Comrerce clains that it properly denied a LOT adjustnent for
SNR s CEP sal es because SNRfailed to establish its entitlenent to
a LOT adjustnent. See Def.’s Mem at 45. Contrary to SNR s
readi ng of 8 1677b(a)(7)(A), Commerce asserts that the statute only
provides for a LOT price-based adjustnment to NV based upon price
di fferences between CEP and NV and does not authorize a LOT price-
based adj ust nent based upon different LOls in the hone narket. See

id. at 47, see also Final Results, 62 Fed. Reg. at 54,057

(expl aining that Commerce does not read into 8 1677b(a)(7)(A)’s
“wholly or partly” | anguage the authority to make a LOT adj ust nent
based on differences between two honme market LOTs where neither
level is equivalent to the level of the United States sale).
Commerce, therefore, asserts that since it reasonably interpreted
8 1677b(a)(7)(A), the Court should sustain its denial of a LOT
adjustnment and grant of a CEP offset for all of SNR s CEP

transactions. See id. at 50.
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Torrington generally agrees wth Commerce’ s positions,
enphasi zi ng that Conmerce: (1) properly denied a LOT adj ust nent for
SNR s CEP sal es; and (2) reasonably interpreted 8 1677b(a)(7)(A) as
not providing for a “partial” LOT adjustnent as contended by SNR.
See Torrington’s Resp. at 17-20. Accordingly, Torrington contends
that this Court should not disturb Comerce’s reasonable
interpretation of the statute as applied to the record evidence.

See id. at 20.

C. Anal ysi s

The Court notes that this issue has already been decided in

NTN Bearing, 24 CT at __ , 104 F. Supp. 2d at 125-31. As this

Court decided in NTN Bearing, Commerce’s decision to deny SNR a
partial, price-based LOT adjustnment neasured by price difference
bet ween honme market LOTs was in accordance with law. There is no
indication in 8 1677b(a)(7)(A that the pattern of price
di fferences between two LOTs in the hone market, absent a CEP LOT
in the home market, justifies a LOT adjustnent. Rather, Commerce’s
interpretation of § 1677b(a)(7)(A) as only providing a LOT
adj ust nent based upon price differences in the hone market between
the CEP LOT and the NV LOT was reasonabl e, especially in |light of

the existence of the CEP offset to cover situations such as those
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at i ssue here.

CONCLUSI ON

For the foregoing reasons, the case is remanded to Conmerce
to: (1) annul all findings and concl usions nmade pursuant to the
duty absorption inquiries conducted for the subject review, and (2)
i nclude all expenses included in “total United States expenses” in
the cal cul ation of “total expenses” for SNR Roul enents. Comerce’s

final determnationis affirmed in all other respects.
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