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Director, and Patricia M MCarthy, Assistant D rector, Conmerci al
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(Elizabeth G Candler); and Ofice of Chief Counsel for |Inport
Adm ni stration, U S. Departnment of Commerce (Christine J. Sohar),
of counsel, for the defendant.

AQUI LI NO, Judge: This is another case contesting a
determnation of the International Trade Admnistration, U S
Depart ment of Commerce ("I TA") to group (or not to group) together

I ndi an enterprises for purposes of enforcenent of its Antidunping

Duty Order: Certain Stainless Steel Wre Rods fromlndia, 58 Fed.
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Reg. 63,335 (Dec. 1, 1993). In Stainless Steel Wre Rod From I n-

dia; Final Results of Antidunping Duty Adm nistrative Review 65

Fed. Reg. 31,302 (May 17, 2000), for exanple, the | TA determ ned not
to group together (or "collapse") Viraj Alloys, Ltd. ("VAL") and
Viraj |nmpoexpo, Ltd. ("VIL") for the period of review ("POR"),
Decenber 1, 1997 to Novenber 30, 1998. That determ nation was

affirmed on appeal sub nom Viraj G oup, Ltd. v. United States, 25

CIT 1017, 1031, 162 F. Supp. 2d 656, 670 (2001)[ hereinafter referred

to as "Miraj 1"]:

. Commerce determ ned that VAL produces steel billets
and that VI L manuf act ures both stainl ess st eel bri ght bar
and stainless steel wwre rod. . . . Comrerce concl uded
that the production facilities necessary to manufacture
t hese di verse products were sufficiently different as to
require substantial retooling of either facility in order
to restructure manufacturing priorities. . . . Because
Vira) failed to neet the first collapsing requirenent of
19 CF.R 8 351.401(f)(1), Comrerce stated the issue of

price mani pul ati on was noot. . . . As Plaintiff was
unable to conply with the requirenents for coll apsi ng set
forthin. . . 8 351.401(f), this Court . . . finds that

Comrerce properly chose not to collapse VAL and VIL for
pur poses of calculating the value of steel billet.

Citations omtted.
I
The next such period of admnistrative review was
Decenmber 1, 1999 through Novenber 30, 2000 and resulted in the

| TA's Stainless Steel Wre Rod FromlIndia; Final Results of Anti-

dunping Duty Adm nistrative Review, 67 Fed.Reg. 37,391 (May 29,

2002), which is at issue in this action based upon the follow ng

anal ysi s:
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Col | apsi ng

The Viraj G oup is conposed of . . . four conpanies:
Viraj Forgings, Ltd. ("VFL"); . . . VAL[]; . . . ML[];
and Viraj USA, Inc. . . . , which was incorporated during
the POR on My 22, 2000. The Departnent has

prelimnarily determ ned that these four conpanies are
affiliated for the purposes of this admnistrative
review, and that the three produci ng conpani es, VAL, VIL,
and VFL, should be collapsed and consi dered one entity
pursuant to section 771(33) of the Act and section
351.401(f) of the Departnent's regulations. See [ITA]
. . . Collapsing Menorandumof the Viraj Goup, Limted,
dat ed Decenber 31, 2001

The Departnment has found the four conpanies
affiliated based on the evidence on the record . . .
that M. Chhatwal and M. Kochhar are the directors for
all four conpanies, and they jointly run all four
conpani es, and their decisions are made for the interest
of the group as a whole. Furthernore, the stock of VAL,
VFL and VIL is mainly held by M. Chhatwal, M. Kochhar,
and their relatives. Collectively, this group holds nore
than 40% of the shares in VIL, VAL, and VFL. Also, VFL
owns 100% of Viraj USA

We find that the three producing conpanies (VAL,
VIL, and VFL) shoul d be col | apsed because t he evi dence on
the record indicates that VAL, VFL and VIL each use
production facilities for simlar or i denti cal
mer chandi se that woul d not require substantial retooling
of any facility in order to restructure manufacturing

priorities. For sales to the honme market, VAL nakes
billets and then sends them to an wunaffiliated
subcontractor for rolling into wre rod. The sub-

contractor returns the black wwre rod to VAL who sells it
in the honme market as subject nerchandi se. For sales to
the U S. market, VIL and VFL purchase the billets from
VAL and send them to the same sub-contractor that VAL
uses for rolling into wire rod. The subcontractor re-
turns the black wire rod which is then annealed at VFL's
facilities, pickled at VIL's facilities, packed and t hen
exported. Consequently, VAL, VFL and VIL are all con-
si dered "producers” of this wire rod for purposes of this
review Gven that VAL, VIL and VFL all produced wre
rod during the POR no substantial retooling would be
needed to restructure priorities anong the three
conpani es. Moreover, the conpani es are under common con-
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trol and ownership, they use the sane production facili -
ties for producing wire rod, and the operations of the
conpanies are intertwined. Therefore, the conpanies are
capabl e, through their sales and production operations,
of waqipulating prices or affecting production deci-
si ons.

Section 771(33) of the Trade Agreenents Act of 1979, as anended,
referred to above, 19 U S. C 81677(33), defines "affiliated" or
"affiliated persons", anong others, to be:
(B) Any officer or director of an organization and
such organi zation
(C© Partners.
(D) Enployer and enpl oyee.
(E) Any person directly or indirectly owning,
controlling, or holding wwth power to vote, 5 percent or
nmore of the outstanding voting stock or shares of any
or gani zati on and such organi zati on.
(F) Two or nore persons directly or indirectly
controlling, controlled by, or under conmon control wth,
any person.

(G Any person who controls any other person and
such ot her person.

For purposes of this paragraph, a person shall be
considered to control another person if the person is
legally or operationally in a position to exercise
restraint or direction over the other person.

The I TA regulation cited, 19 C F. R 8351.401(f) (2002), provides:

! Stainless Steel Wre Rod FromlIndia; Preliminary Results of
Antidunping Duty Adm nistrative Review, 67 Fed. RReg. 865, 866-67
(Jan. 8, 2002). The ITA' s subsequent Final Results, which the
plaintiff contests herein, adopted this analysis, as well as that
set forth in the agency's Issues and Deci sion Menorandum (" Dec-
Menp") dated May 21, 2002, a copy of which is at tab 4 in
Plaintiff's Appendi x. See 67 Fed.Reg. at 37, 392.
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Treatnment of affiliated producers in antidunping
pr oceedi ngs- -

(1) I'ngeneral. 1In an antidunping proceedi ng under
this part, the Secretary wll treat two or nore
affiliated producers as a single entity where those
producers have production facilities for simlar or
identical products that would not require substantial
retooling of either facility in order to restructure
manufacturing priorities and the Secretary concl udes t hat
there is a significant potential for the mani pul ati on of
price or production.

(2) Significant potential for rmanipulation. I n
identifying a significant potential for the manipul ation
of price or production, the factors the Secretary may
consi der include:

(1) The | evel of common owner shi p;

(1i) The extent to which nmanageri al
enpl oyees or board nenbers of one firmsit on
the board of directors of an affiliated firm
and

(1i1) Whether operations are i ntertw ned,
such as through the sharing of sales
information, involvenent in production and
pricing decisions, the sharing of facilities
or enployees, or significant transactions
between the affiliated producers.

A

Fol | owi ng publication of the above-quoted analysis inthe

agency's Prelimnary Results, the donestic petitioners, including
Car pent er Technol ogy Cor poration, objected to the col |l apsi ng of VAL
into VFL and VIL. Anong other things, they asserted that, "w thout
the use of independent unaffiliated sub-contractors, VAL, VFL and
VIL are unabl e to produce subject nmerchandi se.”" DecMeno, pp. 2-3.

The agency responded, in part, as follows:
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Petitioners['] argunent that the Departnent m s-

interpreted the neani ng of section 351.401(f)(1) . . . is
incorrect. Petitioners state that the focus of [that]
section . . . is on production facilities and not product

lines. This distinctionis not relevant in this case, as
all three Indian conpani es use the production facilities
of the same unrelated conpany to manufacture wire rod
t hrough a sub-contracting arrangenent. It is irrelevant
that only VAL has steel making capabilities. WVIL and VFL
do not need steel making capabilities in order to produce
subj ect nerchandi se, as all three conpanies are currently
produci ng wire rod, through the sub-contracting process.
Thus, it is unnecessary for any substantial re-toolingto
take place for this process to continue.

Id. at 4.

Thi s response precipitated the filing of Carpenter's com
plaint herein and its notion for judgnent upon the agency record
pursuant to USCIT Rule 56.2, which is governed by the standard of
judicial reviewthat the | TA's determ nati on not be "unsupported by
substantial evidence on the record, or otherwi se not in accordance

with law'. 19 U S.C §1516a(b)(1)(B)(i).

The court's jurisdiction is based upon 28 U S. C 88
1581(c), 2631(c).
B

The court in Vira] |, supra, pointed out that "Commerce

may col | apse conpanies only when the regulatory requirenments are
satisfied". 25 CIT at 1030, 162 F.Supp.2d at 669. Here, the
plaintiff parses 19 C F. R 8351.401(f)(1), supra, into three con-
tingent conditions, nanely:

(1) each of the producers has production facilities
for simlar or identical products;
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(2) those production facilities would not have to
be substantially retooled for any of the conpanies to
restructure manufacturing priorities; and

(3) if the above conditions exist, the Secretary

must also find that there is a significant potential for

the manipulation of price or production between the

conpani es.
Plaintiff's Reply Brief, p. 2. The defendant does not di sagree.
See Defendant's Menorandum p. 10. It considers the third to be
the "central question"” of the regulation, but counsel seem ngly
overl|l ook the standard the | TA has set -- significant, not just sone
or any, potential manipulation of price or production viz.:

: . The fact that the affiliated conpanies use tollers

does not preclude the possibility of price nanlpulatlon

-- the central question of the collapsing regulation.?
And:

. Commerce properly collapsed the Viraj Goup's

affiliated conpani es because it determ ned that "[e]ach

is able to produce subject nerchandi se w thout changi ng

production facilities or product lines." . . . Based

upon this determ nation, price mani pulation is possible.
Id. at 14 (citations omtted). The fact that the Viraj firns are
"capabl e, through their sal es and producti on operations, of nmani pu-
lating prices or affecting production decisions"® applies wth

equal logic, of course, to any and all business enterprises.

> Defendant's Menorandum p. 12. This seeningly-quaint term
toller, is found in subsection (h) of 19 C F.R 8351.401:

Treat ment of subcontractors ("tolling" operations).
The Secretary will not consider atoller or subcontractor
to be a manufacturer or producer where the toller or
subcontractor does not acquire ownership, and does not
control the rel evant sale, of the subject nerchandi se or
foreign |ike product.

® 67 Fed.Reg. at 867.
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The ITA's Prelimnary Results, quoted hereinabove, cite

its Coll apsi ng Menorandum dat ed Decenber 31, 2001, wherein agency
staff find (at page 5) that VIL, VFL and VAL

have a significant potential, through their sales and
producti on operations, of manipul ating prices or affect-
i ng production decisions, given that the conpanies are
intertw ned and share directors, facilities and i nforma-
tion.

Inre Stainless Steel Bar fromlilndia, 67 Fed. Reg. 45,956 (July 11

2002), anended, 67 Fed. Reg. 53,336 (Aug. 15, 2002), however, the

nature and affiliation of these sane three Viraj firns
highlight[] the degree of confusion pertaining to the
interpretation of the collapsing regulation, and the
incongruity mani fested in applying the regulation to the
facts at hand.

Slater Steels Corp. v. United States, 28 AT __ , _ , 316 F. Supp.

2d 1368, 1372 (2004). Indeed, in this case before the court, the
Col | apsi ng Menorandum presents a seem ng m x-up of the factors of
19 CF. R 8351.401(f)(1) with those set forth in subsection (f)(2).
And this kind of "totality-of-the-circunstances" approach has

caused the court in Slater Steels to order and to re-order the | TA

to explain why it did not analyze the "prongs" of subsection (f) (1)

separately fromthe issue of mani pulation per (f)(2). See 28 CIT

at , 316 F.Supp.2d at 1372-74. C. Slater Steels Corp. v.
United States, 27 QAT __, 279 F. Supp.2d 1370 (2003).
(1)
The court in Viraj | deened potential manipulation a
"nmoot"* matter in the light of the agency conclusion that the VAL

425 CIT at 1031, 162 F. Supp.2d at 670.
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and VIL production facilities were sufficiently different as to
require substantial retooling of either facility in order to re-
structure manufacturing priorities. Apparently, that difference

remai ns the case now

The record reflects that in Vira] I VAL produced stain-
| ess steel billets that were transferred to a subcontractor for
rolling intowire rod and then sold to VIL for processing into the
subj ect nerchandi se. During the instant POR, VAL continued to
produce billets and then send themto a subcontractor for rolling
into such nmerchandise -- for sale in the hone market. Onits part,
VIL received billets from VAL which it sent to that sane subcon-

tractor for rolling.

As for VFL, it did not produce or export subject ner-
chandi se during the Viraj I POR but this tinme, like VIL, it pur-
chased VAL billets that it also transferred to the subcontractor of
choice for processing®. Both VIL and VFL exported the rolled wire

rod to the United States via Viraj USA, Inc.

The I TA's Col | apsi ng Menorandum expl ains that the fore-
goi ng reveal s but two changes fromthe previous reviewin Viraj 1,
nanmely, VAL did not produce subject nerchandi se, and VFL neither

produced nor exported at that tinme. |If this is all that actually

> As recited above, VIL pickled both its wire rod and,
pursuant to contract, that of VFL, while the latter anneal ed both
its product and, pursuant to contract, that of VIL.
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changed, the court cannot conclude that Viraj | should not be fol -
| oned herein. In the absence of evidence to the contrary, the
court assunes the subcontracts for rolling to have been arm s-
length and lawfully-binding that made any price or production
mani pul ati on by and between VAL and VIL and/or VFL during the
period of review less likely than if those three affiliated
enterprises were involved in the manufacture and sale of the
subj ect nmerchandi se exclusively with their own facilities. Cf. 19

C.F. R 351.401(h), supra n. 2.

[

In the absence of any agency show ng herein that dispels
this logic based upon substantial evidence on the record, plain-
tiff's notion for judgnent thereon nust be granted to the extent of
remand to the ITA for calculation and inposition of individua
anti dunpi ng-duty margins upon Viraj |npoexpo, Ltd. and Viraj
Forgings, Ltd. in the manner of the approach taken by the agency,

and affirmed by the court, in Vira] Goup, Ltd. v. United States,

25 CI'T 1017, 162 F. Supp.2d 656 (2001).

The defendant shall have until October 18, 2004 to carry
out this remand, whereupon the plaintiff may have until Novenber 1,
2004 to serve and file any coments on the results thereof.

So order ed.

Deci ded: New York, New York
August 16, 2004

Thomas J. Aquilino, Jr.
Judge




