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OPINION
Wallach, Judge:

|
INTRODUCTION

Plaintiffs Koyo Seiko, Co., Ltd., and Koyo Corporation of U.S.A. (collectively “Koyo”);
Nippon Pillow Block Co. Ltd. and FYH Bearing Units USA, Inc. (collectively “NPB”); Nankai
Seiko Co., Ltd. (“SMT”); NSK Ltd., NSK Corp., and NSK Precision America, Inc. (collectively
“NSK”); and NTN Corp., NTN Bearing Corp. of America, American NTN Bearing
Manufacturing Corp., NTN Driveshaft Inc., and NTN-BCA Corp. (collectively “NTN”)
challenge the United States Department of Commerce’s (“Commerce” or “the Department”)

findings in Ball Bearings and Parts Thereof from France, Germany, Italy, Japan, Singapore, and

the United Kingdom: Final Results of Antidumping Duty Administrative Reviews, 70 Fed. Reg.

54,711 (September 16, 2005) (“Final Results”) covering the period of review May 1, 2003,
through April 30, 2004. This court has jurisdiction pursuant to 28 U.S.C. § 1581(c). Because

Commerce acted within its discretion, its determinations are sustained.
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BACKGROUND

Commerce published in the Federal Register on September 16, 2005, the Final Results of
its review of ball bearings and parts thereof from France, Germany, Italy, Japan, Singapore, and
the United Kingdom, covering the period of review from May 1, 2003 through April 30, 2004.
Final Results, 70 Fed. Reg. at 54,711. The scope of this order covers ball bearings (other than
tapered roller bearings) and parts thereof, and housed or mounted ball bearings united and parts
thereof. Id. at 54,711-72. This is the fifteenth review. The Department calculated weighted-
average dumping margin for ball bearings to be 12.78% for Koyo, 7.15% for SMT and 5.93% for
NTN. Id. at 54,713. Commerce issued amended final results for NSK at 8.25% and NPB at

15.51% . Notice of Amended Final Results of Antidumping Duty Administrative Reviews: Ball

Bearings and Parts Thereof from Japan, 70 Fed. Reg. 61,252 (October 21, 2005); Notice of

Correction to Amended Final Results of Antidumping Duty Administrative Review: Ball

Bearings and Parts Thereof from Japan, 70 Fed. Reg. 69,316 (November 15, 2005).

In the fifteenth review, Commerce revised the model-match methodology that it used in
the preceding fourteen reviews to determine what sales in the home market are to be compared to
sales made in the United States.' See Memorandum from Barbara E. Tillman, Acting Deputy
Assistant Sec’y for Import Admin., U.S. Dep’t of Commerce to Ronald K. Lorentzen, Acting
Assistant Sec’y for Import Admin., U.S. Dep’t of Commerce (“Issues and Decision Memo”)

(September 16, 2005) at 19, Gen. R. Doc. 123. In previous reviews, Commerce determined

! Commerce must select similar merchandise in the home market for comparison with
merchandise that is sold in the United States when there is no identical merchandise available to
use. 19 U.S.C. § 1677(16). Similarity, according to the statute, is based upon the physical
characteristics of the merchandise being compared. Id.
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similarity by using a family averaging methodology that compared merchandise using eight

different criteria. Antifriction Bearings (Other than Tapered Roller Bearings) and Parts Thereof

from the Federal Republic of Germany; Final Results of Antidumping Duty Administrative

Review, 56 Fed. Reg. 31,692 (July 11, 1991).

During the fourteenth administrative review, Timken US Corporation (“Timken”)

suggested that Commerce modify its method of identifying similar models. Antifriction Bearings

and Parts Thereof from France, Germany Italy Japan, Singapore, and the United Kingdom: Final

Results of Antidumping Duty Administrative Reviews, Rescission of Administrative Reviews in

Part, and Determination to Resolve Order in Part, 69 Fed. Reg. 55,574 (September 15, 2004).

Commerce received comments on the proposal from respondents and issued a memorandum
addressing the question of whether a change should be implemented and, if so, when the change
should be effective. Memorandum from Jeffrey A. May, Deputy Assistant Sec’y for Import
Admin., to James J Jochum, Assistant Sec’y for Import Admin.: Ball Bearings (and Parts
Thereof) from France, Germany, Italy, Japan, Singapore, and the United Kingdom—Model
Match Methodology, Amended P.R. Doc. 2 (December 3, 2003) (“Model Match Memo”); Letter
from Laurie Parkhill to All Interested Parties, Gen. R. Doc. 1, (December 4, 2003). In the Model
Match Memo, Commerce determined that a change in methodology was warranted, but declined
to implement a new methodology at that time due to a lack of sufficient data and time to make
the changes. Model Match Memo at 5-8. Upon initiation of the Fifteenth Review, Commerce

solicited comments from all interested parties and then informed the parties of its new



methodology.” Revised Model Match Methodology, Gen. R. Doc. 33 (July 7, 2004) (“Revised

Model Match”). Parties Koyo, NPB, NTN, Timken, NSK, and SMT challenged the outcome of
varying aspects of the Fifteenth Review in Court Numbers 05-00560, 05-00565, 05-00566, 05-
00572, 05-00573, and 05-00574.> On January 23, 2006 these numbers were consolidated under
Court Number 05-00560. Oral argument was held on January 24, 2007.

11
STANDARD OF REVIEW

This court will sustain an agency’s findings, conclusions, or determinations unless they
are “unsupported by substantial evidence on the record, or otherwise not in accordance with

law.” 19 U.S.C. § 1516a(b)(1)(B); see Magnesium Corp. of Am. v. United States, 166 F.3d 1364,

1368 (Fed. Cir. 1999). Substantial evidence is “such relevant evidence as a reasonable mind

might accept as adequate to support a conclusion.” Universal Camera Corp. v. NLRB, 340 U.S.

474,477, 71 S. Ct. 456, 95 L. Ed. 456 (1951) (quoting Consol. Edison Co. v. NLRB, 305 U.S.

197, 229, 59 S. Ct. 206, 83 L. Ed. 126 (1938)). Courts have deemed substantial evidence to be

something less than the “weight of the evidence;” the possibility of drawing two inconsistent

? Under the new methodology, Commerce continues to use the eight characteristics used
in the previous fourteen administrative reviews, but require that only four of the criteria (load
direction, bearing design, number of rows of rolling elements, and precision rating) match
exactly, whereas the family averaging methodology required a match in all 8 categories. Revised
Model Match at 6-8. If a match in one of those four criteria was not found, Commerce would
then resort to constructed value for the normal value. 1d.

* In their briefs, Plaintiffs Koyo abandon their claims in counts two and four of their
complaint and Plaintiffs NSK abandon their claims in counts one and four of their complaint.
Memorandum of Points and Authorities in Support of Motion of Plaintiffs Koyo Seiko Co., Ltd.
and Koyo Corporation of U.S.A. for Judgment on the Agency Record (“Koyo’s Brief”) at 6;
Memorandum of Points and Authorities in Support of NSK’s Motion for Judgment on the
Agency Record (“NSK’s Brief”) at 1.



conclusions from presented evidence will not necessarily prevent an agency’s finding from being

supported by substantial evidence. Consolo v. Fed. Mar. Comm’n, 383 U.S. 607, 619-20, 86 S.

Ct. 1018, 16 L. Ed. 2d 131 (1966) (citing Labor Board v. Nevada Consol. Copper Corp., 316

U.S. 105, 106, 62 S. Ct. 960, 86 L. Ed. 1305 (1942); Keele Hair & Scalp Specialists, Inc. v. FTC,

275 F.2d 18, 21 (5th Cir. 1960)).
When evaluating Commerce’s statutory interpretation the court uses a two step analysis,
first examining whether Congress has “directly spoken to the precise question at issue.” Chevron

U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 842-43, 104 S. Ct. 2778, 81 L. Ed. 2d

694 (1984). If this is the case, courts then must “give effect to the unambigulously expressed

intent of Congress.” Id. at 842-43; see Household Credit Servs. v. Pfennig, 541 U.S. 232, 239

124 S. Ct. 1741, 158 L. Ed. 2d 450 (2004). If instead Congress has left a “gap” for Commerce to
fill, the agency’s regulation is “given controlling weight unless [it is] arbitrary, capricious, or
manifestly contrary to the statute.” Chevron, 467 U.S. at 843-44. Additionally, in matters of

statutory construction this court will show “great deference to the interpretation given the statute

by the officers or agency charged with its administration.” Udall v. Tallman, 380 U.S. 1, 16, 85
S. Ct. 792, 13 L. Ed. 2d 616 (1965). The construction need not be the only reasonable one or
even the same result this court would have reached had it arisen in a judicial proceeding in order

to be sufficient to sustain an agency’s interpretation. Id. (citing Unemployment Comp. Comm’n

of Alaska v. Aragon, 329 U.S. 143, 153, 67 S. Ct. 245, 91 L. Ed. 136 (1946)).
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DISCUSSION

A
Commerce’s New Model Match Methodology is Supported by Substantial Record Evidence
and is in Accordance with Law

1
Commerce was Reasonable in Concluding that Compelling Reasons Existed to Change the
Model-Match Methodology

Plaintiffs argue that Commerce did not demonstrate a compelling reason to revise its
model match methodology. Memorandum of Points and Authorities in Support of Motion of
Plaintiffs Koyo Seiko Co., Ltd. and Koyo Corporation of U.S.A. for Judgment on the Agency
Record (“Koyo’s Brief”) at 11-16; Plaintiff Nankai Seiko, Co., Ltd.”s Memorandum of Points
and Authorities in Support of Rule 56.2 Motion for Judgment Upon the Agency Record (“SMT’s
Brief”) at 13;* Memorandum of Points and Authorities in Support of the Motion for Judgment
Upon the Agency Record Submitted by Plaintiffs Nippon Pillow Block Co., Ltd. and FYH
Bearing Units USA, Inc. (“NPB’s Brief”) at 8-16; Memorandum of Points and Authorities in
Support of NSK’s Motion for Judgment on the Agency Record (“NSK’s Brief”) at 11-16; Rule
56.2 Motion and Memorandum for Judgment on the Agency Record Submitted on Behalf of
Plaintiffs NTN Corporation, NTN Bearing Corporation of America, American NTN Bearing
Manufacturing Corporation, NTN Driveshaft, Inc., and NTN-BCA Corporation (“NTN’s Brief”)
at 13-17. According to Koyo, NPB, NSK, and NTN, Commerce only assumes that the matches

generated under the revised methodology will create more accurate matches, but provides no

* SMT does not address the compelling reason issue in its memorandum in support of its
Motion, but concurs with the views of the other Plaintiffs and incorporates their arguments by
reference into its brief.



record evidence of this. Koyo’s Brief at 17; NPB’s Brief at 13; NSK’s Brief at 13. NSK argues
that achieving more price-to-price comparisons does not necessarily equate with a more accurate
dumping margin. NSK’s Brief at 15. Additionally, it says, the increased complexity of the
revised method “results in more selective use of reported sales data, more erratic matches of U.S.
and home market sales, and a built-in bias for higher margins,” which, according to Koyo, reduce
the representativeness and accuracy of dumping margins. Koyo’s Brief at 24. Koyo, NPB, and
NTN also claim that Commerce’s justification of technological advances allowing the new
methodology is misplaced because there is no evidence that the family averaging methodology
was adopted because of perceived technical limitations; rather the stated purpose of the
methodology was to take into account the “salient characteristics of the AFB market.” Koyo at 25

(quoting Final Results of Antidumping Duty Administrative Reviews and Revocation in Part of

an Antidumping Duty Order; In the matter of A-27-801, A-428-801, A-475-801, A-588-804,

A-485-801, A-559-801, A-401-801, A-549-801, A-412-801; Antifriction Bearings (Other Than

Tapered Roller Bearings) and Parts Thereof From France, Germany, Italy, Japan, Romania,

Singapore, Sweden, Thailand, and the United Kingdom, 58 Fed. Reg. 39,729, 39,763 (July 26,

1993)); NPB at 12; NTN at 11. NTN further argues that the family method lends stability and
predictability, and thus should be retained. NTN’s Brief at 17-18.
Defendant counters that it has the discretion to develop a methodology that will determine

what is “like” or “similar” merchandise under the controlling statute, 19 U.S.C. § 1677.°

> Arguments of Defendant-Intervenor Timken in its Response Brief follow those of
Defendant United States unless otherwise noted. See Response of Timken US Corporation to the
Rule 56.2 Motions of Koyo Seiko Co., Ltd., et al., Nankai Seiko Co., Ltd. (SMT), et al., Nippon
Pillow Block Co., Ltd. (NPB), et al., NSK Corp. et al., and NTN Corporation, et al. (“Timken’s
Brief”).



Defendant’s Response in Opposition to Plaintiffs” Motion for Judgment Upon the Agency
Record (“Defendant’s Brief”) at 36. Further, Commerce argues that according to the court, it
may alter its methodology as long as the new methodology is reasonable, citing Hangzhou

Spring Washer Co., Ltd. v. United States, 387 F. Supp. 2d 1236, 1246 (CIT 2005), and offers

three reasons as to why its determination that there were compelling reasons to revise the
methodology is supported by substantial evidence. Id. at 38-39. First, Defendant contends that
the revised methodology is a more accurate reflection of the intent of 19 U.S.C. § 1677(16)(B)
because it compares “foreign like products to the single most similar model,” which more
accurately implements the statute by “including those models that ‘are like subject merchandise
in component material(s) and in the purposes for which used.’” Id. at 39 (quoting 19 U.S.C. §
1677(16)(B)(i1)). Second, the revised methodology’s use of the single most similar model
satisfies the statutory preference for price-to-price comparisons. Id. Third, technological
advancements now allow Commerce to implement a more accurate methodology. Id.
Foreign like products are addressed in 19 U.S.C. § 1677(16), which reads, in pertinent
part,
(B) Merchandise--
(1) produced in the same country and by the same person as the subject
merchandise,
(i1) like that merchandise in component material or materials and in the
purposes for which used, and
(ii1) approximately equal in commercial value to that merchandise.

19 U.S.C § 1677(16)(B). In determining what is “like” merchandise, Commerce is given broad

discretionary power to create a methodology that best achieves the statutory goal. Torrington Co.

v. United States, 68 F.3d 1347, 1351 (Fed. Cir. 1995). Commerce created the family averaging




methodology pursuant to this discretion, and its decision that there are compelling reasons to

revise that methodology must have a reasonable basis to be upheld. Hangzhou Spring Washer

Co., 387 F. Supp. 2d at 1246.

According to Timken Co. v. United States, 10 CIT 86, 96-97, 630 F. Supp. 1327 (1986),

the preference of the statute is to compare foreign like products to a single most similar model
from the U.S. There the court determined:

if values can be found only for items of “similar” merchandise, the value of the
item most similar to that under appraisement should be adopted. Moreover, an
interpretation of the statute requiring selection of the most similar merchandise is
most likely to ensure that the ITA “makes the fair value comparison on a fair basis
-- comparing apples with apples.”

Timken, 10 CIT at 96-97 (quoting Smith-Corona Group v. United States, 713 F.2d 1568, 1578

(Fed. Cir. 1983)). Thus, as Defendant argues, the single most similar method most recently
adopted by Commerce more accurately implements the statutory preference of selecting the most
similar merchandise to compare than the family method, which used an averaging technique to
create the comparison. Under the new methodology Commerce is able to capture slight
differences in models that will potentially be more similar than those matching exactly on the
eight basic characteristics the family method uses but which contain significant differences in
other areas. Issues and Decision Memo at 24.

In addition, selection of the single most similar methodology also allows for a greater
number of reasonable price-to-price comparisons, as is the statutory preference. See 19 U.S.C. §
1677b(a)(1)(A) (“The normal value of the subject merchandise shall be the price described in
subparagraph (B) . . . .”). Plaintiffs are incorrect in their assertion that there is no such

preference. See Uruguay Round Agreement Act Statement of Administrative Action (“SAA”),
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H.R. Doc. No. 103-316 at 820 (1994), reprinted in 1994 U.S.C.C.A.N. 4040, 4161 (“[T]he
preferred method for identifying and measuring dumping is to compare home market sales of the
foreign like product to export sales to the United States.”). Under the family methodology
Commerce used constructed value for two-thirds of all models lacking contemporaneous sales of
the identical model, whereas under the new methodology price-to-price comparisons rose from
thirty to seventy percent. Memorandum from Barbara E. Tillman, Acting Deputy Assistant Sec’y
for Import Admin., Dep’t Commerce, to Joseph A. Spetrini, Acting Assistant Sec’y for Import
Admin., Dep’t Commerce, at 6-7, 14 (May 6, 2005).

Finally, the recent technological advances cited by Commerce act as the means to the end

of achieving more accurate margins, making the timing of the revision all the more reasonable.

During Oral Argument, counsel for Defendant, citing Hangzhou Spring Washer Co., 387 F.
Supp. 2d at 1236, commented that the changes made to the methodology meet the reasonableness
standard applied to Commerce by the courts because the change lightens the administrative
burden and continues to meet the statutory preference of maximizing price to price comparisons.
This assessment is an accurate reflection of the Government’s burden, which has been adequately
addressed by Commerce’s explanation of its decision.

As Defendant-Intervenor Timken aptly notes, prior restraints no longer apply, and
Commerce can now use a method that increases accuracy by enhancing data collection and
control and addressing prior flaws, and that is more consistent with statutory preference. See
Timken’s Brief at 18. This constitutes a compelling reason to change the methodology. In light
of these considerations, substantial evidence exists to show that Commerce was reasonable in

determining that there were compelling reasons to revise its methodology, and thus the new
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methodology is sustained.

2
Commerce Provided Adequate Notice of the Change, and it was Properly
Applied to this Review

Plaintiffs argue that they were not given sufficient notice of the change in methodology
and thus the application was unlawfully retroactive. Koyo’s Brief at 31; NSK’s Brief at 19;
NPB’s Brief at 16; NTN’s Brief at 18-20. NSK argues that because the methodology was not
defined until May 2005, NSK was unable to price its U.S. sales at or above normal value. NSK’s
Brief at 19. According to NSK, the family averaging methodology carried the weight of law due
to its status as a longstanding agency practice, and all changes had to be made prospectively,
even when Commerce had the discretion to revise the method. NSK’s Brief at 21. NSK points to
an increase in its dumping margin in this review that is over three times greater than that in the
thirteenth and fourteenth reviews to show that it did, in fact, rely upon the family methodology,
and asserts that this is also due to the fact that the sales activity associated with the fifteenth
review period took place before the change was made. NSK’s Brief at 23.

Similarly, NPB argues that it detrimentally relied on the Department’s use of the family
averaging methodology; the retroactive change precluded it from amending its pricing activities
to account for the new methodology, thereby minimizing the number of sales at or above normal
value. NPB’s Brief at 16-17. NPB also notes that there is no evidence on the record of any
significant error in the implementation or administration of the family method. Id. at 18.

Koyo adds that it was impossible for it or any other respondent to eliminate dumping
margins by any of the Department’s accepted methods when Commerce retroactively applies the

methodology to sales that have already occurred. Koyo’s Brief at 33. This, it says, results in an

12



inflation in the dumping margins, but fails to address the remedial goal of antidumping margins.
Id. at 32-33.

Defendant argues that the notice given to the parties was sufficient. Defendant’s Brief at
47. It notes that Commerce is permitted to change its methodology as long as notice and
opportunity to comment are given before the final determination. Id. at 48 (citing 19 U.S.C. §
1677m(g)). As Commerce afforded the parties an opportunity to comment before the final
determination, Defendant claims that it satisfied its statutory obligation. Id. Defendant further
argues that it gave sufficient notice with regard to the “cap” for the sum of the deviations and
precision grade. Id. at 49. It notes that though parties were not given notice before the
preliminary results of review, they were given notice that the issues were under consideration and
were also invited to submit comments. Id. (citing Letter from Mark Ross to All Interested Parties,
Invitation for Comment on Precision Grade, Gen. R. Doc. 23 (June 22, 2004); Letter from Jeffrey
A. May, Deputy Assistant Sec’y for Import Admin. to James J. Jochum, Assistant Sec’y for
Import Admin., Antifriction Bearings and Parts Thereof from France, Germany, Italy, Japan,
Singapore, and the United Kingdom: Model Matching Methodology, Gen R. Doc. 42 (September
2, 2004); Letter from Mark Ross to All Interested Parties, Invitation for Comment on Cap on
Product Specification Deviation, Gen. R. Doc. 57 (October 29, 2004)). According to Commerce,
the increase in similar matches and matches to most similar models “compels this change.” Id.

Additionally, Defendant argues that changes in methodology “permissibly involve
retroactive effect to the extent that this change affected entries made during the period of review
subject to Commerce’s final determination.” Id. at 50. To apply them only to future entries

would, according to Defendant, “stymie Commerce’s ability to change its own practices.” Id.
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Commerce believes that a limitation to prospective application would directly contravene the
statute. Id.

In order to change its methodology, Commerce must provide the affected parties with
notice and the opportunity to comment before the final determination is made. 19 U.S.C. §

1677m(g); Shikoku Chems. Corp. v. United States, 16 CIT 382, 388-89, 795 F. Supp. 417 (1992)

(finding that principles of fairness can prevent Commerce from changing its methodology
without adequate notice). In this case, Commerce revised its methodology only after providing
the parties with notice and meaningful opportunity to comment on the change, even extending
the period for further commentary. Letter from Laurie Parkhill, Director, Dep’t of Commerce, to
All Interested Parties (December 4, 2003), Gen. R. Doc. 1. Though Plaintiffs argue that the
change was unfair because Commerce failed to notify them before the end of the review period,
Commerce was only obligated to notify them before the final determination. 19 U.S.C. §

1677m(g); see Shikoku Chems. Corp., 16 CIT at 388-89. Commerce did this, and therefore the

notice given to the parties was adequate.
Plaintiffs’ contention that the application of the methodology was unlawfully retroactive
is similarly flawed. Changes in methodology, like all other antidumping review determinations,

permissibly involve retroactive effect. 19 U.S.C. § 1675(a)(2); see Am. Permac, Inc. v. United

States, 10 CIT 535, 539, 642 F. Supp. 1187 (1986) (“19 U.S.C. § 1675(a)(2) expressly calls for
the retrospective application of antidumping review determinations™). Applying these changes
prospectively would hinder Commerce’s ability change its own practices and directly undermine
the statutory preference for retrospective application of antidumping review determinations. 19

U.S.C. § 1675(a)(2).
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Additionally, Plaintiftf NSK makes the argument that the preexisting methodology
qualifies as a “longstanding practice.” Because longstanding practices by Commerce carry the
weight of law, NSK concludes the practice can only be substituted prospectively. NSK’s Brief at
20-21; NSK’s Reply at 9. Timken counters in its response that this argument should be rejected
because Commerce has applied different methodologies in different cases, and so there is no
longstanding practice. Timken’s Brief at 21-22. In its reply, NSK argues that “Timken does not
clarify why an agency cannot have different longstanding practices in different cases, and it does
not cite any cases supporting its position.” NSK’s Reply at 10.

According to case law, “Commerce is required to follow prior ‘precedent’ only if it

represents a settled rule applied consistently over time.” Bethlehem Steel Corp. v. United States,

25 CIT 895, 914 n.37, 159 F. Supp. 2d 730 (2001). While there is “no explicit explanation . . . of
what is required to establish a prior norm . . . [t]he word ‘norm’ connotes consistency over time.”

Coalition for Fair Atl. Salmon Trade v. United States, 24 CIT 263, 266, 101 F. Supp. 2d 821

(2000) (citing Atchison, Topeka & Santa Fe Ry. Co. v. Wichita Bd. of Trade, 412 U.S. 800, 808,

93 S. Ct. 2367, 37 L. Ed. 2d 350 (1973) (using “settled rule” in relation to prior norm); Hussey

Copper, Ltd. v. United States, 17 CIT 993, 997-98, 834 F. Supp. 413 (1999) (using “traditional

methodology” and “normal practice” in relation to prior norm)). As consistency is required to
achieve the status of longstanding practice, and the existence of two opposing practices in this

case show an inconsistency in Commerce’s behavior, there is therefore no longstanding practice
to consider.’

¢ Plaintiffs also argue that their expectation that Commerce would continue to use the
same methodology caused them to detrimentally rely on the practice. See, e.g., NPB’s Brief at
16-17 (citing Shikoku, 16 CIT at 388-89). Detrimental reliance is one element of the
longstanding practice argument addressed above. As this case fails to meet the standard of a

15



3
The Resulting Similar Matches are Supported by Substantial Record Evidence and are in
Accordance with Law

Plaintiffs Koyo and NBP each argue through specific examples that the Department’s
new methodology led to the comparison of dissimilar bearing products. Koyo’s Brief at 27;
NPB’s Brief at 18. Plaintiffs argue that the Department “ignored key physical characteristics
necessary to differentiate different bearings and to identify foreign like products for comparison,”
thus erroneously comparing certain specialty bearings with unrelated or standard bearings. NPB’s
Brief at 18; see Koyo’s Brief at 28-29. NPB contends that the eight physical characteristics’ used
in the single most similar model method are not enough to select foreign like products; it argues
that Commerce must also consider additional criteria such as “type of seals, balls, and the ring
width.” NBP’s Brief at 19-20. NPB provides several examples, such as comparing high
temperature bearings and dust proof bearings to standard models. Id. at 21. It attempted to raise
these arguments to Commerce, but they were rejected. Id. at 23.

Koyo begins its examples of mismatches with Match 3 from Exhibit D of its case brief,
where the methodology resulted in a dumping margin based on a customized U.S. bearing used
in the [ certain application ] compared to the Japanese price of a bearing used in [ a different

application ]. Koyo’s Brief at 27-28. The U.S. model was custom designed with [ certain

longstanding practice, the Plaintiffs’ reliance is not enough to require a prospective application of
the change.

" (1) bearing load, load direction, number of rows, and precision grade match exactly; (2)
from those models, the four physical characteristics of width, inner diameter, outer diameter,
width and load rating match with a total sum of the deviations in physical characteristics not
greater than 40 percent. Issues and Decision Memo at 19.
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physical characteristics | while the Japanese model was not. Id. at 28. Its other examples have
similar distinctions.® According to Koyo, there are “virtually no similarities between the physical
characteristics or commercial uses” of these products. Id. Koyo argues that the introduction of
matches such as these is evidence that the new methodology has actually decreased the accuracy
of Commerce’s antidumping calculation. Id. at 29.

Defendant counters that the statute does not require the level of substitutability or
similarity urged by Plaintiffs; home market models need not be technically substitutable,
purchased by the same customers, or given the same end use as the U.S. model. Defendant’s

Brief at 52 (citing Koyo Seiko Ltd. v. United States, 66 F.3d 1204, 1210 (Fed. Cir. 1995)).

Plaintiffs’ focus on specific examples ignores that all of the products meet the basic eight similar
matching characteristics, which are the same as the characteristics used in the family averaging
methodology. Id. at 52-53.

Defendant also contends that while Koyo points out examples of specifically mismatched
merchandise, it does not assert whether a better match exists for those examples. Id. at 55.
Additionally, according to Commerce, Plaintiffs fail to establish the need for additional criteria
beyond the eight basic criteria used by Commerce for fifteen years. Id. at 56. First, the addition
of design sub-types within the “bearing design” criterion is wholly unlike adding new criteria
beyond the basic eight, according to Defendant. Id. Second, Defendant notes that Koyo stated

that no additional criteria should be added when Commerce solicited comments on the

¢ Match 7 from Koyo’s Exhibit D compared sales of a U.S. model used in [ a certain
application ]| with a home market bearing used in a [ a different application ]. Id. Match 8
compared a U.S. model used in [ a certain application ], to a Japanese model used in [ a different
application ]. Id.
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development
of a new model match methodology, and NPB submitted no comments on the matter. Id. at 57
(citing Letter from Sidley Austin Brown & Wood LLP to Donald L. Evans, Sec’y of Commerce,
Koyo’s Comments on Model-Methodology, Gen. R. 12, at 18.) Finally, Defendant asserts in
response to NPB’s argument that it improperly rejected new factual information that “the
proprietary cost data upon which it sought to rely was not submitted upon the record of the
fifteenth administrative review,” and thus, as it was not on the record, was properly rejected. Id.
at 59.
Under the Antidumping statute, similar merchandise, or “foreign like products,” are:

(1) produced in the same country and by the same person as the subject

merchandise,

(i1) like that merchandise in component material or materials and in the purposes for

which used, and

(ii1) approximately equal in commercial value to that merchandise.
19 U.S.C. § 1677(16)(B)(i)-(iii).” According to the Court of Appeals for the Federal Circuit, “for

(113

purposes of calculating antidumping duties, it is not necessary “‘to ensure that home market
models are technically substitutable, purchased by the same type of customers, or applied to the
same end use as the U.S. model. . . . Matching ‘such or similar’ home-market merchandise with

certain U.S. merchandise is all that the statute requires.’” Koyo Seiko, 66 F.3d at 1210 (Fed. Cir.

1995) (quoting Tapered Roller Bearings, Finished and Unfinished, and Parts Thereof From

Japan, Final Results of Antidumping Duty Administration Review, 56 Fed. Reg. 41,511 (August

21, 1991)).

In this case, Commerce’s matches achieve the level of similarity required by the statute.

° The first criterion is not at issue here.
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First, Commerce goes beyond its general matching methodology, requiring that matches meet the
eight basic similar matching characteristics'® along with a stricter forty percent sum of the
deviations cap of allowable differences between inner and outer diameter, width, and load rating
imposed for the bearings methodology. Issues and Decision Memo at 19. In addition, any
differences are accounted for by a difference in merchandise (“DIFMER”) adjustment. Plaintiffs
fail to provide an example of better matches for those they identify as mismatched, and
additionally fail to recognize that the statute does not require Commerce to find identical or
substitutable matches, but rather “similar” ones. With the forty percent sum of the deviations test
and the twenty percent DIFMER adjustment, Defendant asserts “if there were any sales of a
home-market product with more similar physical characteristics to the United States sales in
question, Commerce would have used them.” Defendant’s Brief at 55. Plaintiffs do not identify
any such sales, and Commerce has fulfilled its duty under the statute to sustain its findings of
similar matches.

4

Commerce’s Ordering of Criteria for the Most Similar Home Market Sale is Supported by
Substantial Record Evidence and is in Accordance with Law

Plaintiff SMT argues that Commerce’s decision to use level of trade and contemporaneity
to choose between equally similar models rather than differences in variable cost of manufacture
is not supported by substantial evidence. SMT’s Brief at 15. First, SMT contends that
Commerce failed to articulate a reason for changing its tie-breaker methodology, and alleges that

is grounds in and of itself to remand to the agency for further explanation. Id. (citing Hontex

19 These eight basic critera are the same used in the prior family average methodology
that Plaintiffs argue should be reinstated.
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Enterprises, Inc. v. United States, 248 F. Supp. 2d 1323, 1344 (CIT 2003) (finding that the court

could not uphold Commerce’s interpretation of the antidumping statute without knowing what
factors led to the decision)). SMT then argues that Commerce’s use of level of trade and
contemporaneity instead of cost differences was not in accordance with agency practice and
yielded distortions in the margin calculation as it was applied to SMT. Id. at 17. According to
SMT, Commerce relied on incorrect statutory provisions'' to conclude that normal value should
be based on prices at the same level of trade and violated its established practice of using
DIFMER as the tie-breaker for identifying similar merchandise. Id. at 18, 22. This
misapplication of the tie-breaker, SMT says, seriously distorted its product comparisons,
resulting in matches of U.S. market sales to home market sales with higher cost difference
percentages than would have occurred if DIFMER had been used, and the court therefore should
remand to Commerce to re-conduct the model match methodology using DIFMER as its primary
means of selecting among equally similar models. Id. at 27-30. SMT adds that Commerce’s
definition of “contemporaneous” is an unreasonable interpretation of the governing statute, and it
should be only selecting sales that, if not occurring in the same period of time, then as close to

the same period of time as possible. Id. at 32.

1 “Commerce recites section 773(a)(1)(B)(i) of the Act, 19 U.S.C. § 1677b(a)(1)(B)(i),
for the proposition that normal value shall be based on prices ‘to the extent practicable, at the
same level of trade,” and section 773(a)(1)(A) of the Act, 19 U.S.C. § 1677b(a)(1)(A), for the
proposition that normal value shall be based on prices ‘at a time reasonably corresponding to the
time’ of the U.S. sale. . . . However, [these citations] are irrelevant to the selection between
product models. Sections 773(a)(1)(A) and (B) relate to the characteristics of the sales
transactions, not to the physical characteristics or market value of the products themselves.” Id. at
18.
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Defendant counters that there is no legal basis for requiring Commerce to apply a smallest
DIFMER test in identifying sales of similar merchandise. Defendant’s Brief at 60. Additionally,
Defendant argues that SMT fails to establish that Commerce’s identification of sales of similar
merchandise is distortive. Id. at 65. “[I]t is not necessary, as SMT argues, to narrow further the
pool of similar sales based upon the smallest difference in cost because all of the sales in the pool
of similar sales have already passed the smallest sum-of-the-deviations test for the eight similar
model-match characteristics, the 40 percent sum-of-the-deviations test and the 20 percent
DIFMER test.” Id. at 66. Commerce adds that applying the smallest DIFMER test would result
in a narrow finding, contravening one of the purposes of the revision: to generate more matches.
Id.

Defendant also contends that it did provide a reasonable explanation for its methodology,
but denies SMT’s assertion that using the smallest DIFMER is a longstanding practice.
According to Defendant, though Commerce applied a smallest DIFMER test in several instances,
“in none of these determinations did Commerce articulate a policy in this regard or establish a set
hierarchy for analysis.” Id. at 67. The modification, it says, was made to reflect the data
sampling situation, and is consistent with 19 C.F.R. § 351.414(e)(2). Id. at 70.

The controlling statute here is 19 U.S.C. § 1677(16)(B), which provides the statutory
definition of similar merchandise. Nowhere in the statute or accompanying regulations is there a
requirement that Commerce follow a specific hierarchy when determining what is “similar” for
purposes of comparison; rather Commerce is left with broad discretion to develop its own

methodology for this, Torrington Co. v. United States, 19 CIT 403, 414, 881 F. Supp. 622

(1995). Though Commerce has in the past applied a DIFMER test before applying a level of
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trade and contemporaneity test, it is nowhere required that it do so. See CEMEX, S.A. v. United

States, 133 F.3d 897, 899-900 (Fed. Cir. 1998) (applying a DIFMER test first).

As Commerce explains, requiring that it apply the smallest DIFMER test first will result
in a narrow finding of home market sales that works against the purpose of the methodology’s
revision. The additional narrowing is simply not needed as all of the matches SMT protests had
the smallest sum of deviations for the eight basic characteristics, passed the forty percent sum of
deviations test, and passed the twenty percent DIFMER test. Those that resulted in higher
DIFMERs than other less contemporaneous sales likewise had higher DIFMER adjustments to
normal value, thus taking into account any distortions. The hierarchy Commerce has chosen
therefore is a reasonable interpretation of the statutory requirements, is in accordance with law,
and should be sustained.

5
Commerce’s rejection of NTN’s request to differentiate its bearings was proper

Plaintiff NTN argues that Commerce improperly rejected NTN’s proposed design types,
leading to unreasonable matches between substantially different designs. NTN’s Brief at 21.
This decision, according to NTN, ignores record evidence that shows significant differences in
the design types and led to Commerce matching physically and functionally different products.
Id. at 22. Additionally, NTN says that though Commerce determined that NTN did not provide
adequate justification to use its reported bearing designs, NTN provided the agency with
“numerous examples of the unreasonable matches that resulted from the use of Commerce’s
rather than NTN’s design types.” Id. at 24. NTN also argues that it relied on the longstanding use

by Commerce of its design types. Id. at 27.
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Defendant counters that NTN fails to establish that the differences it identifies are so
severe that the DIFMER adjustment cannot account for them. Defendant’s Brief at 75. In
addition, Defendant says that NTN does not dispute that it failed to provide the necessary
information and explanation as to why Commerce should adopt the design type designations it
identifies. Id. at 77. According to Defendant, the examples provided by NTN give only
differences in physical characteristics, which alone is insufficient to justify the addition of
different design types. Id. Defendant also argues that Commerce’s action in accepting two
additional design types NTN previously reported was not inconsistent with this decision because
in this review NTN has not provided any justification for accepting its suggested design types. 1d.
at 78. Finally, Defendant adds that implementation would be impractical in this review because
of NTN’s failure to alert or provide justification to Commerce of its proposed subtypes in its
questionnaire response. Id. at 79.

As above, the controlling statute is 19 U.S.C. § 1677(16)(B), and Commerce has the
discretion to develop its own methodology for determining what constitutes “like” or “similar”
merchandise. Torrington, 19 CIT at 414. Bearing design is one of the eight basic characteristics
that Commerce has chosen to rely upon when choosing among similar merchandise for
comparison. Issues and Decision Memo, at 19.

In its supplemental questionnaire, Commerce specifically requested a detailed
explanation of why it should use different bearing design types than those set forth in the original
questionnaire. NTN Supplemental Questionnaire, Pub. Doc. 217/11487, question 15 (March 14,
2005). In its Issues and Decision Memorandum, Commerce explained that it could not justify

using all of the design types proposed by NTN because “NTN did not provide a detailed analysis
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of its bearing-design types and did not explain the differences among its various designations.”
Issues and Decision Memo, at 57. Additionally, NTN failed to report its bearings based on the
original basic design types as Commerce requested, and instead reported bearings on the basis of
its own suggested design types. When Commerce questioned NTN, its explanation for the
suggested design types did not include an explanation as to why the differences could not be
accounted for with a DIFMER adjustment. NTN Supplemental Questionnaire at 10. As each of
Commerce’s determinations to accept additional design types must be based on substantial

record evidence in that particular review, 19 U.S.C § 1516a(b)(1)(B)(i),"* Commerce was

reasonable in rejecting these design types even if it had accepted them as sufficiently justified in
the past.

For the reasons stated above in Section A, Subsections 1-5, Commerce’s decision to
change its model match methodology in this review and the resulting new methodology are
supported by substantial record evidence and are in accordance with law.

B
Commerce’s rejection of NTN’s Proposed Adjustments to its Indirect Selling Expenses is
Supported by Substantial Record Evidence
In its initial questionnaire, Commerce requested that NTN provide a description of all of

its selling expenses in the United States, including indirect selling expenses. Memorandum from

Donald J. Unger, Barnes Richardson & Colburn to Donald L. Evans, Sec’y of Commerce,

'2 (1) Remedy. The court shall hold unlawful any determination, finding, or conclusion
found . . .
(B)(i) in an action brought under paragraph (2) of subsection (a), to be
unsupported by substantial evidence on the record, or otherwise not in accordance
with law . . . .
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(January 13, 2005) (“NTN’s Section C Questionnaire”), at C-37, C-41. In its response NTN
provided a sum to exclude from [ certain selling expenses | and sought to exclude from indirect
selling expenses [ certain management expenses |. Id. at Exch. C-11. In a supplemental
questionnaire, Commerce requested that NTN justify these proposed adjustments. Memorandum
from Donald J. Unger, Barnes, Richardson & Colburn to Carlos M. Guiterrez, Sec’y of
Commerce (March 14, 2005) (“NTN’s Second Supplemental Questionnaire Response™) C.R.

Doc. 73. In its Preliminary Results, Commerce rejecte