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Steptoe & Johnson LLP (Mark A. Mran, Mitthew S. Yeo and
Evangeline D. Keenan) for the plaintiff.

Lyn M Schlitt, Ceneral Counsel, Janmes M Lyons, Deputy
General Counsel, and lrene H.  Chen, U S. International Trade
Commi ssion, for the defendant.

Collier Shannon Scott, PLLC (Paul C. Rosenthal, R Alan Lu-
berda and Kat hl een W Cannon) for intervenor-defendants Geor get own
St eel Conpany, LLC et al.

AQUI LI NO, Seni or Judge: The above-encaptioned plaintiff
producer of steel in the Republic of Trinidad and Tobago ("RTT"),
whi ch apparently has recently changed its corporate nane to Mttal
Steel Point Lisas Limted, pleads for relief fromthat part of the
final determnation of the US. International Trade Conm ssion

("ITC") sub nom Carbon and Certain Alloy Steel Wre Rod From

Brazil, Canada, Germany, |ndonesia, Mexico, Ml dova, Trinidad and
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Tobago, and Wkraine, 67 Fed.Reg. 66,662 (Nov. 1, 2002), which con-

cluded that the donmestic U S. industry is materially injured by
reason of its exports found to have been sold here at less than
fair value. Its conplaint is that that determnation is not
supported by substantial evidence on the record and t he conm ssi on-
ers voting inthe affirmati ve did not performthe proper "by reason
of" analysis that 19 U S.C. 81673d(b)(1) requires. \Wereupon the
plaintiff prays that this court remand the matter to the Comm ssi on
to

reconsider and explain fully whether the volune of

inmports from Trinidad and Tobago was significant, had

significant price effects, and had a significant adverse

i mpact during the period of investigation in |ight of

ot her known and potential causes of injury, in particu-

lar, the effects of other subject and non-subject im

ports!t, and to provide an adequate expl anati on as to how

it ensured that it did not attribute the effects of other

subj ect and non-subject inports to inports from[RTT];
to quote fromthe proposed form of order acconpanying its notion
for judgnent upon the agency record that has been interposed® pur-

suant to USCI T Rul e 56. 2.

! The "other subject" inports to which the plaintiff refers
canme from Brazil, Canada, Cermany, |ndonesia, Mexico, Ml dova and
Ukrai ne. The "non-subject" inports refer to Egypt, South Africa,
Turkey and Venezuela, as well as to those from "other sources"”.
Those "ot her sources" in the tables appended to that determ nation
refer to countries that exported wire rod which was not within the
scope of the investigation.

2 The plaintiff has also filed a notion for oral argunent that
need not be granted, given the quality of its witten subm ssions,
as well as of those on behalf of the parties in opposition to its
notion for judgnent.
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The court's jurisdiction to decide this notion is based
upon 19 U.S.C. 81516a(a)(2)(A)(i)(1l1) and 28 U.S.C. 88 1581(c),
2631(c). And, whatever the issues raised, defendant's determ na-
tion nust be affirmed unless it is "unsupported by substantia
evi dence on the record, or otherwi se not in accordance with |aw'.
19 U.S.C. 8§1516a(b)(1)(B)(i).
I
The inports fromRTT were subjected to separate materi al -
injury analysis, as mandated by an exception to the I TC curul ati on
requi rement. That is, per 19 U S C 81677(7)(Q (i) () when
petitions are filed on the sane day, the Conm ssion is required to
assess cunul atively the volume and effect of the subject nerchan-
dise fromall countries, except that
from any country designated as a beneficiary country
under the Caribbean Basin Economic Recovery Act (19
U S. C 2701 et seq.) for purposes of naking a determ na-
tion with respect to that countryf.]

19 U.S.C. 81677(7)(Q (ii)(I1l). This exception applies to Trinidad

and Tobago® herein and underlies plaintiff's conplaint. See, e.qg.,

® RTT is a designated beneficiary country under the Cari bbean
Basi n Econom ¢ Recovery Act ("CBERA"). See Pub. L. No. 98-67
Title I'l, 8212(a)-(b), 97 Stat. 384, 385 (Aug. 5, 1983); HISUS
Ceneral Note 4(a) (1999). The rationale for this exception is that
the I'TC undertake an injury analysis in a manner consistent with
the statute's goal of pronoting econom c growh and devel opnent in
the Cari bbean. See H R Conf. Rep. No. 101-650, p. 135 (1990)("The
conf erees enphasi ze that this provision is intended to benefit CB
beneficiary countries, consistent with the specific objectives of
the CBI prograni). But Congress did not intend that this provision
preclude an affirmative determnation of material injury for a
CBERA beneficiary in an investigation covering inports from other
areas of the world, which thenselves are required to be cumnul at ed.
See, e.¢., id
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Connecticut Steel Corp. v. United States, 18 CI T 313, 314 and 852

F. Supp. 1061, 1063 n. 1 (1994) (affirmng I TC negative prelimnary

determ nation with respect to RTT); Certain Steel[] Wre Rod From

Canada, CGernmany, Trinidad and Tobago, and Venezuel a, 63 Fed. Reg.

14,475 (March 25, 1998) (negative final determnationwth regardto
RTT); Certain Steel Wre Rod From Canada, Germany, Trinidad and

Tobago, and Venezuela, 62 Fed.Reg. 63,958 (Dec. 3, 1997)(negative

final determnation as to RITT).

According to the plaintiff, only the I TC chai rman under -
took to determ ne whether inports fromRTT "by thensel ves" caused
material injury, considering the much-Iarger volunes of |ower-
priced subject and non-subject inmports into the donestic market

during the period of investigation:

.. . Her analysis, which fully accounted for the
critical volunme and pricing evidence . . ., led her to
di ssent fromthe Comm ssion Majority's affirmati ve deter-
m nation on the grounds that inports from[RTT] did not
make a material contribution to the donestic industry's
i njured condition.

Plaintiff's Opening Brief, p. 11. Further:

Chai rman Okun's dissenting opinion is significant
for purposes of this appeal not for the ultimte concl u-
sion she reached, but rather because it denonstrates the
type of analysis that nust be undertaken to ensure
conpliance with the legal obligation that injury from
ot her sources not be attributed to inports fromTri ni dad
and Tobago.

Id. at 23. Indeed, her |ITC colleagues do not disagree with her

stated prem se that, because RTT
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is a beneficiary country under . . . CBERA[], inports
from Trinidad and Tobago may only be cunmulated with
i mports fromanot her CBERA country for purposes of deter-
mning material injury, or threat thereof, by reason of
imports fromthe CBERA beneficiary country or countri es.
[ RTT] is the only subject country in these i nvestigations
that is a CBERA country. Therefore, ny analysis of
whet her the domestic industry is materially injured or
threatened with material injury by reason of wire rod
from [RTT] is limted to a consideration of subject
imports from[there] alone.*

Rat her, their views of the causation factors disagree. Wth regard
to volune, they note that, throughout the period of investigation,
RTT was the second or third |largest source of subject wire rod
inmports into the U S market, and find, in that "price sensitive
mar ket", RTT' s

absolute volunme |evels and market share, and their in-
crease from 1999 to 2001, to be significant in absolute
terns and relative to production and consunption in the
United States.”

As for price,

subject inports from[RTT] are concentrated inthe lowto
medi um carbon industrial quality wre rod category,
commodity products that are highly price sensitive.
Subject inmports from Trinidad are highly substitutable
wi th the donmestic product in that category, which rein-
forces the price conpetition between subject inports from
[ RTT] and the donestic product.

Subj ect inports from[RTT] undersol d conparable U. S.
products in 70.8 percent of quarterly conparisons from
1999 to 2001. For Products 1 and 2, both of which were
grades of industrial quality wire rod, subject inports

* Def endant's Appendi x, List 1, Doc. No. 199, USI TC Pub. 3546,
p. 39 (Cct. 2002) (footnote omtted).

® |d. at 37 (footnotes onitted).
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from[RTT] undersold the donestic industry in 22 out of
26 conpari sons by margi ns that ranged up to 11. 0 percent.
The highest quantity of available price conparisons
between inports from|[RTT] and the donestic product were
for Products 1 and 2. Eight purchasers rated the U. S.
product inferior (higher) in price to [RTT] subject im
ports . . ., and only one purchaser ranked the donestic
product superior (lower) in price to subject inports from
[RTT]. Inlight of the inportance of price in purchasing
deci sions, and the significant and increasing vol ume of
subject inports from Trinidad and Tobago from 1999 to
2001, we find the underselling indicated by the pricing
data, and corroborated by the other information in the
record, to be significant.

W find that subject inports from Trinidad and
Tobago have had significant adverse price suppressing
effects. Pricing pressure fromthe readily avail abl e and
i ncreasing volune of |ower-priced subject inports from
[ RTT] prevented the donestic industry fromraising prices
when its costs increased, particularly in the price-sen-
sitive low carbon industrial quality wire rod category.
As stated earlier, [RTT] subject inports . . . are
concentrated in that category. The cost-price squeeze
experienced by the donestic industry descri bed above was
exacerbated by its declining shipnents and consequent
declining revenues, particularly during 2001, as | ower-
priced inports from [RTT] increased in volunme by 23.5
percent and gai ned nmarket share at the expense of the
domestic industry.

We therefore find that there has been significant
price underselling by subject inports from Trini dad and
Tobago of the donmestic product, and that subject inports
have suppressed prices of donestlcally produced wire rod
to a significant degree.®

Finally, regarding the inpact of RTT volume and price, the Com
mssion majority viewis as foll ows:
[Dluring the investigation period, the donestic

|ndustry experienced grow ng operating | osses, decreased
production, shipments, capacity and capacity utllization,

® 1d. at 37-38 (footnotes omtted).
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declining enploynent indicators, increasing costs, and
suppressed prices. Trinidad and Tobago, whi ch was ranked
as the second or third nost significant subject inport
supplier throughout the period, shipped increasing vol -
umes of subject inports that undersold the donestic wire
rod in a mjority of conparable periods. Thus, based on
t he significant and i ncreasi ng vol une and mar ket share of
subject inports from [RTT] in a declining market, the
significant price underselling, and significant price
suppression by these inports, and declining industry
indicators from 1999 to 2001, we find that the subject
imports fromTrini dad and Tobago are having a significant
adve;se I mpact on the donestic industry producing wre
rod.

A
The core of the controversy is the jurisprudence
interpreting the causation requisite of 19 U S. C 81673d(b)(1).
According to that section, an affirmative injury determ nati on has
two elenents, the first being that a domestic industry is materi -
ally injured, and the second that it be "by reason of" the inports

under investigation. See, e.g., Cerald Mtals, Inc. v. United

States, 132 F.3d 716, 719-20 (Fed.GCr. 1997). In order to nmake
such findi ngs, comm ssioners nmust determ ne whether factors |listed
in 19 U S.C 81677(7)(B)(i) are significant, and, if so, decide
whet her overall they indicate that the subject inports are causing
material injury to the donmestic industry. See 19 U S.C. 81677-
(7) (9.

The Court of Appeals for the Federal GCrcuit has
interpreted the "by reason of" |anguage of section 1673d(b)(1) to

mean that "adequate evidence" on the record denonstrate that sub-

" 1d. at 38 (footnotes onitted).
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ject inports contribute nore than minimally or tangentially to the

injury sustained by the donmestic industry. E. g., Taiwan Seni con-

ductor Indus. Ass'n v. Int'l Trade Commin, 266 F.3d 1339, 1345

(Fed.Cir. 2001); Cerald Metals, Inc. v. United States, 132 F. 3d at

722. Wth respect to such evidence, the | TC nust present an "ade-
guat e expl anation” of its differentiation of the injurious effects
of the RTT subject inports fromthose of other sources of injury.

Altx, Inc. v. United States, 26 CI T 709, 731 (2002), quoting Tai wan

Sem conductor Indus. Ass'nyv. United States, 23 C T 410, 414-17, 59

F. Supp.2d 1324, 1329-31 (1999), citing Uuguay Round Agreenents

Act, Statenent of Administrative Action ("SAA"), H R Doc. No. 103-
316, vol. 1, pp. 851-52 (1994). It is not, however, "required to
i solate the effects of subject inports fromother factors contri b-
uting to injury” or to draw "bright-Iine distinctions" between the

i npact of subject inports and other causes. E.g., Asociacion de

Productores de Salnmon v Trucha de Chile AG v. U.S. Int'l Trade

Commin, 26 CIT 29, 43, 180 F. Supp.2d 1360, 1375 (2002) (citations
om tted).
(1)

Relying on Gerald Metals and Tai wan Sem conductor, the

plaintiff seeks to conpel analysis as to whether the inports from
RTT were "material"™ in view of other subject and non-subject
i mports. See Plaintiff's Opening Brief, p. 9. Those cases,
however, only require that the |ITC determ ne whether "other

factors" sever the casual |link between RTT inports and injury to
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the domestic industry. |In Taiwan Sem conductor, 266 F.3d at 1345,

the Federal Circuit affirmed a CIT remand because "the Conm ssion
di d not consider the injurious effects of . . . other factors" when
eval uating the harm caused by subject inports from Taiwan to the
donestic industry. Those "other factors" included non-subject®

i mports, but not other dunped or subsidized subject inports. And,
likewise in Gerald Metals, 132 F. 3d at 723, the court of appeals

reversed the CIT's holding because the ITC in that matter had
identified a significant presence of "fairly-traded" inports, as
opposed to those dunped or subsidized, but ignored their inpact on

the donestic industry in its "by reason of" anal ysis.

As pointed out by reference to the SAA in defendant's
brief, when the Conm ssion perforns that analysis, it is required
to

examne all relevant evidence, including any known
factors, other than dunped [or subsidized] subject
inmports which at the sane tinme are injuring the donestic
i ndustry .
Def endant's Qpposition Brief, p. 11, quoting SAA p. 851 (1994)
(brackets in original). Hence, the other subject inports herein

found by the International Trade Adm nistration, U S. Departnent of

Commerce ("ITA") to have been either subsidized or sold in the

® There, the I TC consi dered non-subject inports those beyond
t he scope of the investigation. Here, seemngly w thout explana-
tion, inports from Egypt, South Africa, Turkey and Venezuel a were
consi der ed non-subj ect by the | TC even t hough they were within such
scope. See Notice of Prelimnary Determ nation of Sales at Less
Than Fair Value: Carbon and Certain Alloy Steel Wre Rod from
Germany, 67 Fed.Reg. 17,384, 17,385 (April 10, 2002).
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United States at |less than fair value are excluded from those
"other factors" that the conm ssioners are required to take into

account .’

The sanme rationale applies to the inports from Turkey
which were inproperly categorized as non-subject by the ITC and
subsequently in plaintiff's notion. That is, those inports were
within the scope of the investigation, albeit dismssed therefrom
because the ITA found their rate of subsidization to be de mnims
within the neaning of 19 U S. C. 88 1671b(b)(4) and 1671d(a)(3).

See Final Negative Countervailing Duty Deternination: Carbon and

Certain Alloy Steel Wre Rod from Turkey, 67 Fed. Reg. 55, 815 (Aug.

30, 2002). But that subsequent, statutorily-mandated determ nation
does not exclude those inports frominvestigation.
(2)
The only remai ning claimraised hereinis whether the ITC

failed to conpare RTT subject inmports with those not dunped or

° This is not post-hoc rationalization by the defendant,
rather the SAA is an authoritative interpretation of the Uruguay
Round agreenents. Conpare SAA, p. 656 with Plaintiff's Reply
Brief, pp. 8-12. And even though the defendant admits that it did
conpare the subject inports fromlsrael with those from China in
Pure Magnesium From China and Israel, 66 Fed. Reg. 58,162 (Nov. 20,
2001), "each injury investigation is sui generis". G trosuco
Paulista, S.A. v. United States, 12 CIT 1196, 1209, 704 F. Supp.
1075, 1087 (1988), quoting Arnmstrong Bros. Tool Co. v. United
States, 84 Cust.Ct. 102, 115, C D. 4848, 489 F.Supp. 269, 279
(1980). Furthernore, the causation analysis in that determ nation
does not set a precedent for any future investigation. See, e.qg.,
Gerald Metals, Inc. v. United States, 22 CT 1009, 1015, 27
F. Supp. 2d 1351, 1357 (1998)("the antidunping statute on its face
does not conpel a single nethod for anal yzi ng causati on, so | ong as
the requirenents of 19 U . S. C. 81677(7)(B)-(C) are net").
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subsi di zed.'® According to the case |aw cited above, the Conmis-
sion nust not attribute the effects caused by other sources of
injury to those caused by subject inports from a country Iike
Trinidad and Tobago. Here, the plaintiff asserts that there was
"critical evi dence" contradicting the ITCs finding of
"significance" wth respect to the volume of RITT inports.
Plaintiff's Opening Brief, pp. 20-21. Counsel depict that evidence
inatable with four distinct columm headings |abeled fromleft to
right: "Qther Subject Inports”, "Non-Subject Inports", "Subject +
Non- Subj ect”, and "Trinidad & Tobago". 1d. at 21 (boldface in
original). A conparative analysis follows therein, where the data
corresponding to the colum heading " Trinidad & Tobago" are com

pared to those in the other colums.

But this conparison exposes plaintiff's paradox. That
is, the ITCis not required to conpare "Qther Subject |Inports” and
"Non- Subj ect Inports”, together or separately, with "Trinidad and
Tobago". And even though non-subject inports nmust be exam ned as
an "other factor", this does not nean that they wll be determ na-

tive, or even relevant, to the volune, price effects, or adverse

“ Inresponse to plaintiff's suggestion that attribution of

injury is msplaced, e.g., inports from Egypt, South Africa and
Venezuel a, those inports were found to be negligible within the
meani ng of 19 U. S. C. 88 1673b(a) and 1677(24) (A (i)(1). See Carbon
and Certain Alloy Steel Wre Rod From Brazil, Canada, Egypt,
Germany, Indonesia, Mexico, Mldova, South Africa, Trinidad and
Tobago, Turkey, Ukraine, and Venezuela, 66 Fed.Reg. 54,539 (Cct.
29, 2001).
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inmpact the ITCis required to consider. For exanple, the analysis
the ITCis required to performis whether the volune of inports
fromRTT itself was significant in causing material injury to the
domestic industry during the period of investigation.' And, if
t hat anal ysis i s substanti ated by evidence on the record, the court
may not re-weigh that evidence or substitute its analysis for that

of the agency. E.g., USEC, Inc. v. United States, 25 CI T 49, 54,

132 F. Supp.2d 1, 6 (2001), aff'd, 34 Fed. App' x 725 (Fed. Cir. 2002).

Here, it is self-evident fromthe data conpiled in the
tables attached to the ITC s determ nation, and incorporated by
reference thereto in the mgjority's published views, that the
conmi ssi oners have found nore than an adequate basis for them See

USI TC Pub. 3546, pp. 36-38. See also SAA p. 892, citing Ceranica

Regi onontana, S.A. v. United States, 810 F.2d 1137, 1139 (Fed.Cir.

1 See 19 U.S.C. 81677(7)(0O(i). Conpare Plaintiff's Qpening
Brief, p. 22:

. . The Conm ssion Majority failed to consi der whet her
[RTT']s i mport volumes or market share, or any growth in
t hose trends over the PO, were |ndependently significant
gi ven the dom nant presence of other subject and non-
subj ect inmports and the trends in such inports.

A "trend" analysis, however, is irrelevant to a finding of
current material injury. See SAA p. 883 (conparing standards for
material injury and threat of such injury). Instead, it nore
appropriately applies to a "threat" analysis under 19 U S C
81677(7)(F). See, e.dg., Asociacion de Productores de Salnon vy
Trucha de Chile AGv. US. Int'l Trade Commin, 26 CT 29, 43, 180
F. Supp.2d 1360, 1375 (2002), citing SAA at 885; Bando Chem ca
| ndustries, Ltd. v. United States, 16 C T 133, 135, 784 F. Supp
224, 225 (1992).
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1987), quoting Bowran Transportation, Inc. v. Arkansas-Best Frei ght

System Inc., 419 U.S. 281, 286 (1974):

: Exi sting | aw does not require that an agency nake
an explicit response to every argunent made by a party,
but instead requires that i ssues material to the agency's
determ nation be discussed so that the "agency's path
[sic] may reasonably be di scerned" by a review ng court.

See, e.g., Consolo v. Federal Maritinme Conmin, 383 U S. 607, 620

(1966); Matsushita Elec. Indus. Co. v. United States, 750 F. 2d 927,

933 (Fed.CGr. 1984); Bando Chemical Industries, Ltd. v. United

States, 16 CIT 133, 136, 787 F.Supp. 224, 226 (1992) ("it is []
true that a record may support several acceptable alternatives").
The law is well-settled that it is
within the Commi ssion's discretion to make reasonable
interpretations of the evidence and to determne the

overal | significance of any particular factor or piece of
evi dence.

Mai ne Potato Council v. United States, 9 CIT 293, 300, 613 F. Supp.

1237, 1244 (1985). And that is what occurred here with regard to
each of the ITCmajority's "significant” findings. See USITC Pub.
3546, pp. 36-38.

The only conclusion the court can extrapolate from the
evidence referred to in plaintiff's papers and Chairman Okun's
di ssenting view is that there may be additional causes of, or
reasons for, the domestic industry's material injury. C . SAA p.

885:
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: VWiile [other] factors . . . may account for the
injury to the donestic industry, they also nmay denon-
strate that an industry is facing difficulties from a
variety of sources and is vulnerable to dunped or
subsi di zed inports.

But this does not preclude a determ nation that the subject inports

from Trinidad and Tobago caused material injury to the donestic

industry. See, e.g., N ppon Steel Corp. v. United States, 26 CIT
911, 936 and 223 F.Supp.2d 1349, 1371 n. 31 (2002) ("there may be
nore than one sufficient cause of material injury"), rev'd on ot her
grounds, 345 F.3d 1379 (Fed.C r. 2003). If the court were to
accept plaintiff's pressing of Chairman Okun's dissenting view,
then the ITC s material-injury analysis with respect to the cunu-
| at ed subject inports also would be tenuous. But surely, neither
the plaintiff nor the chairman requests reconsideration of that
determ nation
I

In viewof the foregoing, plaintiff's notion for judgnment
upon the agency record cannot be granted; and this action should
therefore be dism ssed. Judgnent will enter accordingly.

So order ed.

Deci ded: New Yor k, New York
March 22, 2005

Thomas J. Aquilino, Jr.
Seni or Judge




