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AQUI LI NO, Senior Judge: |In Hebrew, Teva nmeans Nature.
In Anmerican, it can nean sandals under patent that have been
produced i n Hong Kong for inport here, the tariff classification of
t hree nodel s of which, the Pretty Rugged Sport Sandal, the Terra-
dactyl Sport Sandal, and the Aquadactyl Sport Sandal, is the basis
of this test case within the nmeaning of USCIT Rule 84(b). Upon

entry of those particular Teva® through the port of Los Angeles,
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California, the U S. Custons Service, as it was then still known,
classified them under heading 6404 (footwear with outer soles of
rubber or plastics and uppers of textile materials) of the
Har noni zed Tariff Schedule of the United States ("HTSUS') (1998),
in particular subheading 6404.19.35 at a rate of duty of 37.5
percent ad valorem The plaintiff protested that classification,
taking the position that those sandal s shoul d have been cl assified
under subheadi ng 6404. 11. 80, which prescribed a duty of 20 percent
ad val orem plus 90¢ per pair valued over $6.50 but not over $12.

Custons denied the protest, and this case commenced.

I
The court's jurisdiction is pursuant to 28 U S.C. 88
1581(a), 2631(a). The gravanen of plaintiff's conplaint is that
its merchandise is "athletic footwear”, which is sold as such "for
sporting and athletic purposes including, but not limted to,
whitewater river rafting”. Conplaint, para. SEVENTEENTH. Fol | ow
ing the filing of defendant's answer and the conpletion of
di scovery, counsel for the plaintiff filed a formal request for
trial in the federal courthouse in Santa Barbara, California®,
whi ch apparently is located near its corporate headquarters and
possi bl e w tnesses. The defendant objected to that request, in
part upon the stated ground that
w| het her Custons correctly interpreted subheading

6404. 11. 80, HTSUS, to require that the inported sandals
be ejusdemgeneris with the naned exenplars is a question

Y'Cf. USCIT Rule 77(c)(2).
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of law. As such, there is no genuine issue of materi al
fact in dispute as to that question, which can be deci ded

on sunmary judgnent. Moreover, the thrust of the
plaintiff's conplaint rests on the nmeaning of the
conpeting tariff provisions. . . . If the Court decides

on summary judgnent that the inported sandals are not
ej usdem generis with the naned exenplars, then there is
no need for a trial.

Def endant's Opposition to the Plaintiff's Request for Trial, pp. 4-

5 (citation and footnote omtted).

Upon hearing both sides with regard to this opposition,
the court granted the defendant |eave first to interpose a notion
for sunmary judgnment on the issues that it clains are dispositive
of this test case. As posited in such notion subsequently filed,

t hey are:

1. Wether . . . Custonms . . . correctly classified
the inmported sandal s under subheadi ng 6404. 19. 35,
HTSUS, as "footwear with open toes or open heels,"”
etc.

2. \Wether the inported sandals shoul d have been cl ass-
i fi ed under subheadi ng 6404.11. 80, HTSUS, as "ten-
ni s shoes, basketball shoes, gym shoes, training
shoes and the like" etc., as contended by the plain-
tiff.

Defendant's Brief, p. 1. Plaintiff's papers in opposition

formul ate the questions as foll ows:

1. Wiether the term "tennis shoes, basketbal
shoes, gym shoes, training shoes and the |ike" in sub-
headi ng 6404. 11 covers all athletic footwear (other than
sports footwear as defined in subheading Note 1 to
Chapter 64).

2. Wiether the term "athletic footwear" in Ad-
ditional U S. Note 2 to Chapter 64 is an eo nom ne pro-
vision which includes all forns of athletic footwear.
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3. Wiether there are genuine issues of material
fact as to whether the i nported nmerchandise is within the
common meaning of the term"athletic footwear."
Plaintiff's Brief, p. 2. The last question presented is a
reflection of plaintiff's continuing opposition to resolution of
this action without trial viz.:

In this instance defendant "bears the burden of
dennnstratlng the absence of all genuine issues of

material fact." Avia Goup Int'l. Inc. v. L.A Cear
California, Inc., 853 F.2d 1557, 1560 (Fed.C r. 1988).
Plaintiff has identified . . . nunerous material issues

concerning "facts that mght affect the outcone of the

suit under the governing law." Anderson v. Liberty Lob-

by, Inc., 477 U S. 242, 248 (1986). Because this action

puts into issue the use, characteristics or properties of

t he nerchandi se being cl assified, summary judgnment i s not

warranted. See, Brother Int'l. Corp. v. United States,

248 F. Supp. 2d 1224, 1226 (CIT 2002).
Id. at 1-2.

I
As required by USCIT Rule 56(h), defendant's notion

i ncludes a separate, short and concise statenent of the materia
facts as to which it contends there is no genuine issue to be

tried, to wt:

1. The plaintiff inported sandals . . . in Entry
No. 275-0139524-1 . . . [, which] was liquidated . . .
under subheadi ng 6404.19.35, . . . HISUS . . The
plaintiff filed Protest No. 2704-99-100787 with . .
Customs . . ., claimng that the entry should have been

cl assified under subheadi ng 6404.11. 80, HTSUS .

2. . . Custons denied that part of Protest No.
2704-99- 100787 directed to the plaintiff's claim to
classification of the inported sandals under subheadi ng
6404.11.80 HTSUS . . . based on HQ 963395 ruling, which
i ssued on April 2, 2002. :
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3. The inported nerchandise in issue consists of
three styles . . . [that] are shown in the plaintiff's
catal og, which is entitled "Teva Footwear and Apparel
Spring 2000." The Pretty Rugged sandal is shown on page
9 . ., the Terradactyl sandal is shown on pages 8 and
9 . . ., and the Aquadactyl sandal is shown on page 6
Ce Copies of these pages . . . are included in
Def endant's Exhibit A .

4. The sandals in issue[] have uppers conposed of
textile materials and soles conposed of rubber or
plastics. . . . The front or toe end of each sandal's
upper consists of two flat, |ooped, textile straps that
are joined together by a plastic ring. The |longer of the
two | ooped straps is adjustable and secures with a hook
and | oop fabric closure. The straps are attached to the
sandal 's foot bed to anchor the strap at two points. The
rear or heel end of each upper consists of two flat,
| ooped, textile side posts which are attached to the
sandal 's foot bed. Each post is joined by a plastic ring
to adjustable ankle straps which secure with hook and
| oop fabric closures at the front and back of the ankle.
The front straps are connected to the rear straps by a
flat | ooped strap of textile material. The sandals are
open at the toe, heel, top and sides.

5. The sandals in issue do not have, or have provi -

sion for, the attachnent of spikes, sprigs, cleats,

stops, clips, bars or the |ike. :
Citations omtted. That Rule 56(h) provides that all material
facts in the statenent required to be served by the noving party
will be deened admitted unless controverted by the statenent
required to be served by the opposing party. Plaintiff's response
is set forth in Section Ill B of its brief under the heading
"Plaintiff Does Not Agree that Mst of Defendant's Nunbered
Statenments of Material Facts Are Not At Issue.” It makes no
reference to defendant's paragraph 5, which is thus deened

admtted. Cf. Plaintiff's Brief, p. 11; Subheadi ng Note 1, ch. 64,
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HTSUS. As for the four other paragraphs, plaintiff's response is

not in keeping with the expectation of that rule or of this court.

Be that as it is, plaintiff's position is and has been
clear: it desires a trial in order to attenpt to prove its own

St at ement of Genuine Material Facts Wiich Are at Issue? to wit:

1. The nerchandise in question is "athletic footwear™
as provided for in Additional U S. Note 2 to Chap-
ter 64.

2. The inported nerchandise is sold as athletic foot-
wear .

3. Merchandise in issue is used for sporting and
athletic purposes including, but not limted to,

whi tewat er rafting.

4. The inported nerchandise is sold under the regis-
tered trademark Teva® and is patented in the United
States Patent Ofice (Patent #4,793,075), described
as "SPORT SANDAL FOR ACTI VE VEAR. "

5. Teva® sport sandal s are conducive to fast footwork
associated with athletic activities.

6. The i nported footwear is the type commonly referred
to by the footwear industry and consuners as sport
sandal s or athletic sandals.

7. Sport sandals are recognized as athletic footwear
by the footwear industry.

See also Plaintiff's Brief, pp. 17-24.

2 Conpl ete capitalization deleted.
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Def endant' s Response to Plaintiff's Statenent of Materi a
Facts at |ssue, attached to its reply brief? denies these aver-

ments. See also Defendant's Brief in Reply, pp. 15-19. That bri ef

argues that, even assum ng arguendo that the allegations in para-
graphs 2-7 are true, the sandals at bar still are not athletic
footwear for tariff purposes because they are not tennis shoes,
basket bal | shoes, gym shoes, training shoes, or |like those shoes.
See id. at 17-19. What ever the precise formulation of the
i ssue(s), the court cannot conclude that resol ution thereof can be

achieved without trial of any of plaintiff’'s avernments of fact.

A
The physical appearance of the nerchandise cannot be
disputed. In its conplaint, the plaintiff points to U S. Patent
Number 4,793,075, an abstract of which states:

A sandal with an el ongated sol e configured to the profile
of a human footprint with a toe end and a heel end

enpl oys a toe strap connected at two anchor points to
grip the forward part of [a] user’s foot and a heel strap
connected at two anchor points to grip the ankle of a
user’'s foot with a lateral strap connected between the
toe strap and the heel strap which is |ocated on the
outside of the sole and parallel toits surface so it is
operable to stabilize the other straps and to naintain
essentially constant tension in the individual straps as
the sole flexes, with the toe and heel straps being

2 |d. Defendant's notion for leave to file this "oversized"
presentation can be, and it hereby is, granted.

| ndeed, the quality of the witten subm ssions on both sides
obviates the need to grant plaintiff's notion for oral argunment,
whi ch is thus hereby deni ed.
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infinitely adjustable so the wearer can cinch the sandal
to his foot by adjusting said straps in a manner that it
wi |l not be dislodged during rigorous activity.
Plaintiff’s Exhibit 2, p. 1. FIG _ 2 of that patent provides a

schematic representation that is reproduced bel ow

As indicated, this product has both an open toe and open heel which
place it within the anbit of subheadi ng 6404.19.35, HTSUS', to wit:
6404 Footwear with outer soles of rubber, plastics,

| eather or conposition |eather and uppers of

textile materi al s:

Foot wear with outer soles of rubber or
pl asti cs:

* The sandal s do not |and under subheadi ng 6404.19. 25, HTSUS,
because they are nore than ten percent by weight of rubber or
pl astics. See Defendant's Motion for Summary Judgnent, Decl aration
of Richard G Foley, para. 5.
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6404. 19 O her:

Footwear with open toes or
open heel s; :

6404. 19. 35 O her:

Nonet hel ess, the plaintiff argues that General Rule of
Interpretation ("GRI") 3(a) calls for classification under a nore

specific description. That rule states, in part:

When . . . goods are, prima facie, classifiable under two
or nore headings, classification shall be effected as
foll ows:

(a) The heading which provides the nost specific
description shall be preferred to heading
providing a nore general description.

And since GRI 6 allows for application of the rule to subheadi ngs,

the plaintiff contends that the nore specific classification |ies
in 6404.11.80° \viz:

6404. 11 Sports footwear; tennis shoes, basketbal
shoes, gymshoes, training shoes and the I|ike:

O her:

6404. 11. 80 Val ued over $6.50 but not over
$12/ pai r Coe

The defendant does not agree.

°® See Conpl aint, para. N NTH

If the inported nerchandise is described in both
subheadi ng 6404. 19. 35, HTSUS, and subheadi ng 6404. 11. 80,
HTSUS, cl assification under subheadi ng 6404. 11. 80, HTSUS,
is required since that is the provision which contains
the nost specific description of the nmerchandi se under
GRI] 3(a), HTISUS.
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11
To determ ne whet her the merchandi se at bar shoul d have
been cl assified under this subheading, the court nust first as-
certain the neaning of the relevant tariff terns. See, e.q.

Sports Graphics, Inc. v. United States, 24 F.3d 1390, 1391 (Fed.

Cr. 1994); Warner-lLanbert Co. v. United States, 28 T __ , |

341 F.Supp.2d 1272, 1276 (2004), aff’'d, 425 F.3d 1381 (Fed.Cr.
2005) . This, of course, is fundanentally a question of |aw

E.g., Universal Electronics Inc. v. United States, 112 F.3d 488,

491 (Fed.Cir. 1997); Medline Indus., Inc. v. United States, 62 F. 3d

1407, 1409 (Fed.Cir. 1995).

A
The plaintiff is of the viewthat the term"tenni s shoes,
basketbal |l shoes, gym shoes, training shoes and the like" 1is
"defined by Additional U S. Note 2 to Chapter 64 as all "athletic
footwear' subject to certain exceptions which the parties agree do
not apply to the Teva® sport sandals". Plaintiff's Brief, pp. 2-3
(emphasis in original). It postulates that

Congress elimnated the need to nake subjective determ -
nations as to whether shoes other than the nanmed exem
plars are "like" the naned exenplars. It laidthis issue
to rest by putting the nanmed exenpl ars and any shoes |i ke
t hemin one defining basket: "athletic footwear." Hence,
there is no need to nmake the subjective and contentious
determ nations of what is "like" as suggested by defend-
ant since Congress has defined the entire termincl udi ng
the exenplars and the term "and the |ike" as neaning
athletic footwear.
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Id. at 7. On its face, however, the |anguage of that additional

note is not so convincing, stating only that, for

the purposes of this chapter [64], the term "tennis
shoes, basketball shoes, gym shoes, training shoes and
the like" covers athletic footwear other than sports

f oot wear (as defined in subheading note 1. . .), whether
or not principally used for such athletic ganmes or
pur poses.
Enphasis in original. Thus, to attenpt to extrapol ate therefrom

congressional intent to substitute, for purposes of interpreting
subheadi ng 6404.11.80, "athletic footwear"” for the list of exem
plars and their like is tenuous. Cf. Defendant’s Brief, pp. 16-17:

The plaintiff’s interpretation of Note 2 [] is
incorrect because it gives no effect to the I|anguage,
"tennis shoes, basketball shoes, gym shoes, training
shoes and the like." Reiter v. Sonotone Corp., 442 U. S
330, 339 (1979)("In construing a statute we are obliged
to give effect, if possible, to every word Congress
used"); United States v. Menasche, 348 U. S. 528, 538-39
(1955). If Congress had intended the nmeani ng urged here
by the plaintiff, it would not have included the naned
exenplars - and surely would not have included the
| anguage "and the like" - in Note 2 and subheadi ng
6404. 19. 35, HTSUS. | nstead, Congress woul d have provi ded
simply for "athletic f oot wear other than sports footmear
(as defined in subheading Note 1 above)

® The plaintiff correctly points out on page 7 of its brief
t hat

the defined statutory phrase in issue and its
"exenpl ars," which are found i n subheadi ng 6404. 11, were
not creations of Congress, but rather were part of the
six-digit International Harnonized Schedule | anguage
which the United States agreed to adopt subject to the
right to make changes beyond the 6 digit |evel as was
done in this case. See Carl Zeiss, Inc. v. United
States, 195 F.3d 1375, 1378 n.1 (Fed. G r. 1999).
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Moreover, the additional note does not purport to cover all
athletic footwear’, a point that arguably finds contextual support
in that the

ant ecedent basis for "such athletic ganes or purposes”

[
t he gane or purpose for which a tennis shoe, basket bal
shoe, gym shoe, training shoe and the like is worn.

S
I

Id. at 17.
B

Al t hough this court has been unable to | ocate | egi slative
light on the intended practical inpact of the additional U S. note
on subheadi ng 6404. 11, the changes engendered by the enactnent of
the HTSUS, effective January 1, 1989°% do provide a background
t herefor.

(1)

Prior to harnonization, footwear was classified in ac-
cordance with the headings of U S. Tariff Schedule 7, Part 1. And,
al t hough "athletic footwear"” does not now appear in any headi ng or
subheadi ng of HTSUS chapter 64, it did appear in that schedul e for
the year 1987, for exanple. Moreover, Subpart A statistical head-
note 1(a) explained that

the term"athletic footwear™ covers footwear of special

construction for baseball, football, soccer, track,
skating, skiing, and other athletic ganes, or sports[.]

" See Defendant’s Brief, p. 16.

® See Omi bus Trade and Conpetitiveness Act of 1988, Pub. L
No. 100-418, 88 1201-17, 102 Stat. 1107, 1147-65.
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Unl i ke t he harnoni zed systemof today, however, its predecessor did
not, by nanme, provide for "sports footwear"”. Yet, the juxtaposi-
tion of that schedule s description of athletic footwear, quoted
above, with the current description of sports footwear in Subhead-
ing Note 1 to chapter 64, quoted bel ow, at | east evokes sone sense
of continuity:

For the purposes of subheading[] . . . 6404.11, the
expression "sports footwear" applies only to:

(a) Footwear which is designed for a sporting activity
and has, or has provision for the attachnment of spikes,
sprigs, cleats, stops, clips, bars or the like;
(b) Skating boots, ski-boots and cross-country sk
f oot wear, snowboard boots, westling boots, boxing
boots and cycling shoes.
In a general sense, what was once seem ngly considered athletic

footwear is now considered sports footwear.

(2)

Am dst such re-organization and -characterization, the
HTSUS introduced "tennis shoes, basketball shoes, gym shoes,
training shoes and the like". As stated, it is plaintiff’'s inter-
pretation of Additional U S. Note 2 in connection therewith, and
specifically the casual use of the term"athletic footwear", that
gives it cause to end its inquiry as to the scope of its preferred
subheadi ng. Wthout nore convincing support that such rote sub-
stitution was the intent of Congress, however, this court cannot,

and therefore does not, do the sane.
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C
Instead, this court opts for a nore deliberate con-
struction of subheading 6404.11 in accordance with the rule of
ej usdem generis.®

Under th[at] rule . . ., which neans "of the
same kind," where an enuneration of specific
things is followed by a general word or
phrase, the general word or phrase is held to
refer to things of the sanme kind as those
speci fi ed.

Sports Gaphics, Inc. v. United States, 24 F.3d 1390,
1392 (Fed.Gr. 1994) . . .; see generally 2A Norman J.
Singer, Statutes and Statutory Construction, 8 47.17, at
273 (6th ed. 2000) ("Were general words foll ow specific
words in a statutory enuneration, the general words are
construed to enbrace only objects simlar in nature to
those objects enunerated by the preceding specific
words. ") .

M cron Technology, Inc. v. United States, 243 F.3d 1301, 1308

(Fed.Cir. 2001). Such construction

requires that the inported nerchandise possess the
essential characteristics or purposes that unite the
articles enunerated eo nonmine in order to be classified
under the general terns. N ssho-lwai Am Corp. v. United
States, 10 Ct.Int'l Trade 154, 157, 641 F. Supp. 808, 810
(1986).

Sports Graphics, Inc. v. United States, 24 F.3d 1390, 1392 (Fed.

Cr. 1994).

® See, e.g., Economy Cover Corp. v. United States, 76 Cust.
Ct. 130, C. D. 4645, 411 F.Supp. 783 (1976). Though the defendant
argued for the application of ejusdem generis in its notion

opposing trial, it has since decided that the rule "is not appli-
cabl e here because the statutory | anguage, 'tennis shoes . . . and
the like,” is not in doubt, and has a pl ain neaning”. Defendant’s

Brief in Reply, p. 11 (citation omtted). But see Plaintiff’s
Brief, p. 15. See also HQ 081746 (Dec. 1, 1998) ("The wadi ng boots
at i ssue woul d not be considered athletic shoes under the HTSUS as
they are not ejusdemgeneris to the shoes |listed in Additional U S
Note 2 to Chapter 64").
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Resorting to various dictionary definitions, the defend-
ant maintains that appearance is of paranmount inportance for

det erm ni ng whet her the subject nmerchandise is Iike the exenpl ars:

Each of the exenplars listed in subheading
6404. 11. 80, HTSUS, nanely tenni s shoes, basketbal |l shoes,
gym shoes and training shoes, along wth sneakers,
j oggi ng shoes and runni ng shoes, as defined in general
| exi cons or the Footwear Dictionary (1994), fully encl ose
the wearer’s foot to provide a secure and supportive
enclosure that is not open at the toe, heel, top or
si des. [*¥

* * *

Because the sandals in issue are open at the toe,
heel, top and sides, and do not fully enclose the
wearer’'s foot, they differ fromthe exenpl ars of subhead-
ing 6404.11.80, HTSUS. ™

That the sandals do not resenble, at |east in appearance, the
exenpl ars i s not chall enged by the plaintiff, which instead focuses
on the use thereof. See Plaintiff’s Brief, p. 10:

Teva® sport sandal s may not | ook |ike tennis shoes,
etc., but plaintiff will denonstrate that they are used
in place of tennis shoes, etc. for athletic purposes and
in many instances outperform these other types of
athletic footwear.

Fur t her nor e:

: Plaintiff will denonstrate at trial that Teva®
sport sandals are used in athletic activities, where in
t he past wearers used tennis shoes, sneakers, etc. For
certain athletic activities, Teva® sport sandals are
preferred.

Id. at 10-11.

19 Defendant’s Brief, pp. 12-13, citing Foley Declaration,
para. 8 and Defendant’s Exhibit B.

11d. at 15, citing Foley Declaration, paras. 5, 9.
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: The common characteristic or purpose of the naned
exenplars in the subject tariff provision is that they
are athletic footwear and are within the sane class or
kind of nmerchandise, i.e., athletic footwear.

Id. at 15.

And while a likeness in either of the two categories
m ght well satisfy the rule (in the light of its disjunctive
formul ation), Custons Ruling HQ 963395 (April 2, 2002) explains the

significance of physical disparities in terms of their effect on

use:
oo We find that the sandals are not . . . "like" the
named exenpl ars, each of which provides, at a mninmum a
secure and supportive enclosure for the foot. None of

the named exenplars is generally considered to be
footwear that is open at the toes or the heel, while the
sandal s are open in both areas. Unlike the sandals, none
of the nanmed exenplars is generally touted for use in the
sporting activities of swinmng or surfing. Al t hough
many types of sandals can be, and in fact are, used in
running, the features of open toes, heels, sides, and
t ops woul d appear to have significant drawbacks. Wthout
the enclosure and support offered by a shoe like a
tennis, basketball, gym or training shoe, the foot is
freer to slide in various directions. Dependi ng on
weat her, terrain, etc., the open nature of the sandals
also permts relatively easy entry of noisture, soil
pebbles, twigs, etc., into spaces between the foot and
t he footwear. Wil e such factors may ampunt to nere
nui sance, they may also require erratic changes in gait
or occasional stops to renove foreign matter, adjust
straps, or rest, in order to avoid injury, none of which
is conducive to the fast footwork of a sporting
activity.

2 Defendant’s Exhibit E, pp. 3-4. In T.D. 92-32 ( Tariff
Classsification of Protective Footwear), 26 Cust.B.& Dec. 98
(1992), Custons declined to find that hiking/backpacking boots fit
the term"tenni s shoes, basketball shoes, gymshoes, training shoes
and the Iike". It reasoned that the boots were too heavy to
qualify, noting that "[a]ll the exenplars are used in sports which
require fast footwork or extensive running". 26 Cust.B. & Dec. at
112.
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Such consideration is appropriate when eo nom ne exem
plars indicate use and possess an appearance that is dictated by

t hat use. In Carl Zeiss, Inc. v. United States, 195 F.3d 1375

1379 (Fed. G r. 1999), for exanple, the court stated that "a use
[imtation should not be read into an eo nom ne provision unless
the nane itself inherently suggests a type of wuse", citing

Pistorino & Co. v. United States, 66 CCPA 95, C A D. 1227, 599 F. 2d

444 (1979), and United States v. Quon Quon Co., 46 CCPA 70, C A D

699 (1959). To quote from Quon,

use is an inportant factor in determning classification
t hough an eo nom ne designation is involved.

* * *

. W are not so trusting of our own notions of what
thlngs are as to be willing to ignore the purpose for
whi ch they were designed and nmade and the use to which
they were actually put. O all things nost likely to
help in the determnation of the identity of a manufac-
tured article, beyond the appearance factors of size,
shape, construction and the |ike, use is of paranount
importance. To hold otherwise would logically require
the trial court to rule out evidence of what things
actually are every tinme the collector thinks an article,
as he sees it, is specifically named in the tariff act.

46 CCPA at 72-73. See also Myers v. United States, 21 CI T 654,

660-61, 969 F.Supp. 66, 72 (1997).

To determne common neaning, "the court may consult
dictionaries, |exicons, scientific authorities, and other such

reliable sources". Lonza, Inc. v. United States, 46 F.3d 1098,
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1106 (Fed. G r. 1995), citing C.J. Tower & Sons of Buffalo, Inc. v.

United States, 69 CCPA 128, 133-34, 673 F.2d 1268, 1271 (1982).

The Conpl ete Footwear Dictionary (Rossi ed. 1994), a | exicon used
by the i ndustry, defines "gymshoe" on page 55 as "[s] neaker -t ype!*®
footwear used for gymmasium activities or sports". On pages 134-

35, it also provides the follow ng definitions:

sports shoe. ! An athletic shoe designed for any
particular kind of active sport. Each sport usu-
ally has its own shoe design requirenents. Many

sports shoes are variations of others, usually with
one or nore additional features to adapt to the

% Sneaker is defined therein on page 132 as "[f]ootwear with
a rubber sol e and upper of canvas or other materials, constructed
on the vul cani zed process”. The term "vul cani zed" therein refers
to a process whereby

a rubber tape, about %inch wide and /5 inch thick, is
attached to the side or the top of the edge of the rubber
outsol e and over the bottom %2 inch or so of the upper

whi ch coul d be made of any material. After the curingin
the vulcanizing oven, it is virtually inpossible to
separate the rubber conponents which have been joi ned

since they have basically been fused together. In
addition to being extrenmely strong, a rubber-to-rubber
"vul cani zed" joint will not be weakened by inmersion in
wat er .

Footwear Definitions, T.D. 93-88, 27 Cust.B. & Dec. 312, 322 (1993).

“ I'n addition to introducing basketball and tennis shoes,
"sports shoe" is also referenced as the object of a "see" signal
(on page 148) where the definition of "training shoe" would
ot herwi se be found. It is also worth noting that, according to
defendant's brief, page 11, note 4, a later edition of The Conpl ete
Footwear Dictionary (2d ed. 2000) does indeed define training shoe
on page 174 as foll ows:

Al so known as cross-trainer. A sports shoe
simlar in design and construction to a professional
shoe used in a given sport, such as track or basket-
ball, but can also be used for casual wear.
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speci al needs of the particular sport. Al so known
as an "athletic shoe." The main types of sports
shoes are as foll ows:

* * *

basketball. The shoe may be either hightop or | ow
cut, with upper of canvas, nylon/canvas, or
| eat her/canvas, laced to toe, reinforced toe
tip, padded collar, cushioned insoles, or
sonetines a renovable orthotic insole insert.
The traction sole is either rubber or pol yure-
thane. Air holes are in the upper for added
ventil ati on.

* * %

tennis. Canvas or |eather/nylon nesh upper wth
ventil ation hol es, upper cut a bit higher than
ordinary |owcut shoe; firm counter, under-
foot cushioning, padded collar and tongue,
| ace-to-toe, protective toe tip. Sole design
depends on playing surface (grass, clay) and
can vary fromnoderate to high traction.™

Tennis shoe is also defined in Wbster's Third New
I nternational Dictionary Unabridged (1981), page 2356, as
n: alight shoe worn esp. in playing tennis and gener-
ally made of canvas with a rubber sole -- conpare
SNEAKER . ]

And al t hough that | exicon does not define "gymshoe" per se, it al-

so refers the reader to "SNEAKER' which it defines on page 2156 as

' Boldface in original. Excerpts fromthis dictionary have

been provided by the defendant as Exhibit D. Counsel state that
t he

Footwear Dictionary (1994) has been used as a reference
by the Custons' National |nport Specialist on footwear
and by testing | aboratories in the United States, and is
often cited by l|legal representatives of inporters in
adm nistrative matters before Custons.

Defendant's Brief, p. 10 n. 3, citing Foley Declaration, para. 7.
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3: a shoe usu. of canvas with a pliable rubber sole worn
esp. for sports or hiking[.]
IV
This court cannot grant defendant’s notion for summary
judgment. \While factual determ nations by Custons are entitled to

a presunption of correctness, it is a rebuttable one. See, e.q.,

Rol l erblade, Inc. v. United States, 282 F.3d 1349, 1352 (Fed.Cr.
2002). To preclude an attenpt at rebuttal herein by the plaintiff
would run contrary to the foundation of disposition by sumary
judgnment, nanely, that there be "no genuine issue as to any
material fact”. USCIT Rule 56(c). Although Custons nay prevai

upon its opinion that the openness of plaintiff’s sandals prevents
their usein activities inplied by the statutory exenplars, that is
a material element of the disagreenent at bar. In other words,
while the reasoning in the ruling letter deserves deference, the
concl usion derived therefromis founded on a factual prem se that
the plaintiff does not concede -- in the absence of evidence

adduced in open court.

Ergo, defendant’s notion for summary judgnent nust be,
and it hereby is, denied. Counsel are to confer and propose to the
court on or before January 20, 2006 a schedule for trial.

So order ed.

Dat ed: New Yor k, New Yor k
Decenmber 15, 2005

Thomas J. Aquilino, Jr.
Seni or Judge




