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OPI NI ON
GOLDBERG, Senior Judge: |In this action, Plaintiff N trogen
Solutions Fair Trade Commttee chall enges the final
negative injury and threat determ nation of the United
States International Trade Conmmi ssion (“ITC) in the

ant i dunpi ng proceedi ngs involving Uea Anmponium Nitrate

Sol utions from Bel arus, Russia and Ukraine, 68 Fed. Reg.

18673 (Apr. 16, 2003) (“Notice of Determ nation”) and USITC
Pub. 3591, Inv. Nos. 731- TA-1006, 1008, and 1009 (Apr.
2003) (“Views of the Commi ssion”) (together, the “Final

Determination”). Pursuant to USCIT Rule 56.2, Plaintiff

nmoves for judgnent on the agency record
For the reasons that follow, the Court sustains the

Fi nal Determ nati on.

I . BACKGROUND

Plaintiff is an association of donestic producers of
urea ammoniumnitrate (“UAN"). Notice of Determ nation at
18674. UAN is a liquid nitrogen fertilizer used primrily
in the United States (“U. S.”) for row crops. Views of the
Comm ssion at 5. It is a commodity product; UAN from
di fferent sources (including inports) is comm ngl ed
t hroughout the distribution system |d. at 14. Natural

gas is an inportant material input used to produce UAN
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accounting for over half of its cost of production. Id.
In late 2000 and early 2001, natural gas prices in the U S
increased dramatically. 1d. During this same period,
donmestic UAN prices rose, donestic UAN consunption fell and
t he volume of UAN inports to the U S. increased. |d. at
13-16. In addition, the donestic UAN i ndustry | ost narket
share and suffered financially. 1d. at 25. Natural gas
prices began to normalize in md 2001. 1d. at 18. Inports
al so began to decline, although remained at historically
high levels. Id.

On April 19, 2002, Plaintiff filed petitions with the
U S. Departnment of Commerce and the I TC all egi ng that UAN
from Bel arus, Lithuania, Russia and Ukrai ne was being sold
inthe US. at less than fair value and was causing
material injury or threatening to cause material injury to
the donestic UAN industry. The ITC initiated an
anti dunpi ng i nvestigation on that sane day. 67 Fed. Reg.
20994 (Apr. 29, 2002). On June 4, 2002, the ITC issued a
unani nous affirmative prelimnary injury and threat
determ nation as to UAN i nports from Bel arus, Russia and
Ukrai ne (the “subject inports”), and determ ned that

imports from Lithuania were negligible. U ea Amobnium

Nitrate Sol utions from Bel aus, Russia, and Ukrai ne, 67 Fed.

Reg. 39439 (June 7, 2002) and USITC Pub. 3517, Inv. Nos.
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731- TA- 1006, 1008, and 1009 (June 2002) (“Prelimnary Views

of the Conm ssion”) (together, the “Prelimnary

Determ nation”).

The I TC then commenced its final investigation. On

April 10, 2003, the ITC issued the Final Determ nation,

unani nously concluding that the domestic UAN i ndustry was
not materially injured or threatened with material injury
by reason of the subject inports. Vi ews of the Comm ssion
at 34.

This appeal followed. The Court has subject natter
jurisdiction pursuant to 28 U S.C. § 1581(c).

1. STANDARD OF REVI EW

The Court nust sustain the Final Determ nation unl ess

it is “unsupported by substantial evidence on the record,
or otherwi se not in accordance with law.” 19 U S. C 8§
1516a(b) (1) (B). Substantial evidence neans “such rel evant
evi dence as a reasonable mnd m ght accept as adequate to
support a conclusion” taking into account the record as a

whole. Pierce v. Underwood, 487 U S. 552, 565 (1988)

(citation omtted). It “requires nore than a nere
scintilla, but is satisfied by sonething | ess than the

wei ght of the evidence.” Altx, Inc. v. United States, 370

F.3d 1108, 1116 (Fed. G r. 2004) (citations omtted).

In conducting its review, the Court nust consider “not
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only the evidence on the record that justifies the ITC s
findings, but also whatever in the record fairly detracts

fromits weight.” Am Bearing Mrs. Ass'n v. United

States, 28 CIT __, _ (2004) (citations omtted).
However, the Court “may not rewei gh the evidence or
substitute its judgnment for that of the ITC.” Dastech

Int’l, Inc. v. USITC, 21 CT 469, 470, 963 F. Supp. 1220,

1222 (1997). Instead, the Court’s function is to ascertain
“whet her there was evidence which could reasonably lead to

the [ITC]’s conclusion[.]” Matsushita Elec. Indus. Co. V.

United States, 750 F.2d 927, 933 (Fed. Cir.

1984). “[T]he possibility of drawing two inconsi stent
concl usions fromthe evidence does not prevent an

adm ni strative agency’'s finding from bei ng supported by
substantial evidence.” 1d. (citation omtted).

I11. DI SCUSSI ON

A. The ITC s Determ nation that Subject Inports Did Not
Undersel | Donestic UAN Is Supported by Substanti al
Evi dence and O herwi se in Accordance with Law.

In making its final injury and threat determ nation,
the ' TC was required to consider the effect of subject
i nports on donestic UAN prices. 19 U S.C. 8§
1677(7)(B)(i)(1l). As part of this evaluation, the |ITC was
further required to consider whether there had been

“significant price underselling” by subject inports
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conpared with the price of donestic UAN during the period
of investigation. Id. 8 1677(7)(O(ii)(l). In the Final

Determ nation, the ITC found that prices of inported UAN

were general ly higher than domestic UAN from 1999 to 2001
and for the interimperiods of January-Septenber 2001 and
January- Sept enber 2002 (together, the “period of
investigation”). Views of the Comm ssion at 20. Relying
in part on this underselling analysis, the ITCultimtely
concl uded that there was no evidence of significant price
effects by reason of the subject inports. 1d. at 21
Plaintiff advances four argunments for why the I TC s
undersel ling analysis i s not supported by substanti al
record evidence or otherwi se in accordance with |aw. For
the reasons set forth below, the Court sustains this aspect

of the Final Determ nation.

1. The | TC Appropriately Excluded Sal es Data That
Did Not Invol ve Conparable Quantities of UAN

Plaintiff argues that the ITC erred by excluding from
consideration in its underselling analysis certain sales
data froma significant inporter into three of the U S
cities under investigation ([

]). See Plaintiff’s Menorandum In Support of Its
Rul e 56.2 Modtion for Judgnment on the Agency Record (“Pl.’s

Br.”) at 17. In the Final Determ nation, the |ITC declined
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to consider this inporter’s sales made by [ ]
because sales using this formof transport “[did] not
i nvol ve conparabl e quantities” and “were generally nuch
| arger than the sales of domestic UAN.” Views of the
Comm ssion at 21 n.101. Plaintiff contends that the ITC
shoul d not have excluded these sal es because: (1) except
for one significant inporter, none of the sales data
gat hered during the investigation distinguished sal es based
on transportation nodes or shipnment quantities, rendering
i npossi bl e any conpari sons on these bases anong non-
excl uded sales and (2) nost producers (including the
significant inporter in gquestion) did not report vol une
di scounts, indicating that prices for |arge and snal
quantity sales were conparable.! Pl.’s Br. at 17-20.
According to Plaintiff, this erroneous exclusion resulted
in a flawed set of sales data that skewed the ITC s
undersel ling analysis. 1d. at 20.

The Court finds that the I TC appropriately excluded
fromits underselling analysis sales made by | ]
because they did not involve conparable quantities of UAN

First, the Court finds that the | TC had a sufficient data

L' Plaintiff also argues at length that the [ ] sal es should not
have been excl uded because they were nade at the same distribution

| evel as donestic UAN sales. Pl.’s Br. at 18. However, in the Fina
Determ nation, the I TC never concluded that these sales did not conpete
with domestic UAN or were at a different level of trade. Plaintiff’'s
argunments concerning this point are, therefore, irrelevant.
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set fromwhich it could reasonably nmake a distinction

bet ween t he excluded sal es and other reported sales. Using
its final questionnaire, the ITC collected nonthly sales
data for certain U.S. cities fromdonestic UAN producers
and UAN i nporters over the period of investigation. See
Plaintiff’s Appendix to Plaintiff’s Rule 56.2 Mtion for
Judgnment Upon the Agency Record (“Pl."s App.”), App. 12
(Formof Final Questionnaire) at 13. It was not necessary
for the final questionnaire to request per-sale information
on the node of transport because, contrary to Plaintiff’s
contention, the ITC did not exclude sales on the basis of

their node of transport. The Final Determ nation clearly

i ndi cates that the sales in question were excluded solely
because of their inconparable quantities. See Views of the
Commi ssion at 21 n.101. Although these |arge quantities
wer e possible only “because of the way in which the product
[was] sold,” this does not equate to a distinction based on
node of transport. 1d. at 21. |In addition, the Court
finds that it was not necessary for the final questionnaire
to require per-sale quantity information for all UAN
producers. The per-sale quantity of the excluded sal es was
so large that, even if it were assuned that the nonthly

sal es vol une reported by each donestic producer represented

a single sale, the sales in question nonethel ess
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represented significantly higher quantities in nearly every
nont h of conparison. See Defendant’s Appendix to
Def endant ' s Response in Qpposition to Plaintiff’s Rule 56.2
Motion for Judgnment Upon the Agency Record (“Def.’s App.”),
List 2, Doc. 108 (ITC Staff Report for |INV-AA-031 dated
Mar. 11, 2003) at Ela-E-2c. As such, the Court finds that
the I'TC coll ected sufficient data upon which to base its
decision to exclude the sales contested by Plaintiff.
Second, the Court finds that the |ITC appropriately
used its discretion when declining to conpare sal es
involving significantly different quantities. The ITC, *“as
the trier of fact, has considerable discretion in weighing
t he probative value and rel evance of evidence.” Hyundai

El ectronics Indus. v. United States, 21 CI T 481, 485

(1997). “The [ITC] weighs the evidence as the trier of
fact in these cases, and has authority to reject or
di scount data that it determnes is unreliable.”

M t subi shi Materials v. United States, 20 AT 328, 332, 918

F. Supp. 422, 426 (1996). The ITC s decision to place |ess
wei ght on sal es price conparisons involving different
guantities has been upheld previously by this Court. See

Floral Trade Council v. United States, 20 AT 595 (1996).

In Floral Trade, the ITC s stated reason for according | ess

wei ght to inconparable sale quantities was a concern that
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different quantities may have affected relative prices.

|d. at 603. The Floral Trade court found this explanation

to be reasonable. Id. The instant case presents simlar
concerns. The significant inporter’s excluded sales were
so large as to be of a fundanentally different order of
magni tude than sal es by domestic producers. See Def.’s
App., List 2, Doc. 108 (I TC Staff Report for |NV-AA-031
dated Mar. 11, 2003) at E-la-E-2c. Sales of |arge volunes
may affect product prices, limting the value of price
conparisons.? Although Plaintiff contends that relative
prices were not affected in this case because this
significant inporter reported that it did not offer

di scounts, Pl.’ s Br. at 18, this argunment is unconvincing
The significant inporter did not have to identify a

di scount because, as noted by Plaintiff, the majority of
its 2001 sales were at the lower price offered for [

] sales. 1d. at 17. This lower price is the inporter’s
predom nant selling price and therefore need not result

from a di scount per se.

2 The I TC has previously found that different sales quantities can limt
the value of price conparisons. See Spring Table Gapes from Chile and
Mexi co, 731-TA-926 and 927 (Prelimnary) (June 2001), USITC Pub. 3432
at 16 n.101 (limted utility of price conmparisons due to smaller
guantities of subject inmports); Bicycles From China, 731-TA-731 (Final)
(June 1996), USITC Pub. 2968 at 14 n.103-04 (Chairmn Watson and
Commi ssi oner Crawford) (conparisons entitled to | ess weight due to
difference in quantities sold); Fresh Cut Roses from Col onbi a and
Ecuador, 731-TA-684 and 685 (Final) (Mar. 1995), USITC Pub. 2862 at |-
22 (useful ness of conparison limted by different quantities).
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Accordingly, the ITC s exclusion of the [ ]
sales of a significant inporter was reasonable and the
resulting sales data set provides substantial evidentiary
support for the I'TC s underselling analysis.

2. The | TC Reasonably Relied on Sal es Data and

Representations Submtted by a Significant
| mporter During the Final Investigation.

Plaintiff contends that the I TC erred by relying on
the sales data and representations of a significant
importer during the final investigation, resulting in a
flawed set of sales data that skewed the I TC s concl usions.
Pl.”s Br. at 20. Plaintiff asserts that this significant
inporter failed to include sales data for New Ol eans in
its responses to the final investigation questionnaire
Id. In support of this contention, Plaintiff points to
this inporter’s prelimnary investigation questionnaire
responses, which included data on a significant anmount of
New Ol eans sales. 1d. at 21-22. Plaintiff contends that
this significant inporter msrepresented its New Ol eans
sales to the I TC by claimng that sales reported in the
prelimnary investigation did not neet the revised pricing
paraneters of the final investigation questionnaire. 1d.
The final investigation questionnaire required this
inmporter to report only those sal es made on a |

] basis to the receiving points of U S. custoners in
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certain U S. cities and their proximate |ocations. See
Def.’'s App., List 2, Doc. 207 (Inporter’s Questionnaire
Responses of | ] dated Dec. 13, 2002) at
8. Plaintiff argues that the I TC i gnored substanti al
record evidence indicating that the New Ol eans sal es data
produced by the significant inporter during the prelimnary
i nvestigation was in fact responsive to the final

guestionnaire. Pl.’s Br. at 21. Specifically, Plaintiff
notes that this inporter’s questionnaire responses
indicated that (1) [ ] percent of its product was
delivered within [ ] mles of its initial shipping
| ocation and [ ] percent of its product was delivered to |
]; (2) the inporter could not conmment on |

1
and (3) the inporter typically quoted selling prices on a |
] basis for product delivered | ] and on a | ]
basis for product delivered [ ]. See
Def.”s App., List 2, Doc. 207 (Inporter’s Questionnaire
Responses of [ ] dated Dec. 13, 2002) at
8, 18-19. Plaintiff argues that the ITC s reliance on
obvi ously inconplete sales data for New Ol eans skewed the
| TC s underselling analysis, rendering it unsupported by
.’s Br. at 23.

substanti al evidence. Pl

The Court finds that the I TC reasonably relied on the
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sal es data and representations submtted by the significant
i mporter in question during the final investigation.

First, the I TC appropriately used its discretion to assess
the credibility and reliability of the information it

received during the investigation. See Chefline Corp. v.

United States, 25 CIT 1129, 1136, 170 F. Supp. 2d 1320,

1330 (2001) (“[I]t is within the [ITC]'s discretion to nake
reasonabl e interpretations of the evidence and to determn ne
the overall significance of any particular factor or piece
of evidence.”) (citation omtted). The ITCis under no

| egal obligation to performan onsite verification or audit
of final questionnaire responses in an antidunping

investigation. See Titanium Metals Corp. v. United States,

25 CI' T 648, 663, 155 F. Supp. 2d 750, 765 (2001) (noting
that “Congress has not required the [ITC] to conduct
verification procedures for the evidence before it, or
provi ded a m ni mum standard by which to neasure the

t horoughness of [an I TC] investigation”) (citation

omtted); see also Mtsubishi Elec. Corp. v. United States,

12 CI' T 1025, 1058, 700 F. Supp. 538, 564 (1988) (ITC has
discretion in verifying data received but nmay not actively
preclude itself fromreceiving relevant or contrary data).
Here, the inporter in question submtted the required

certification as to the accuracy and conpl eteness of its
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final questionnaire responses. See Pl.’s App., App. 15
(I'nmporter’s Questionnaire Responses of [ ]
dated Dec. 18, 2002) at 1. Choosing not to rely solely on
this certification, the I TC took additional steps to ensure
that the data was reliable. The |ITC conducted nultiple
t el ephone conversations with this inporter between Decenber
2002 and March 2003 in order to make certain that this
i mporter first understood the revised pricing paranmeters of
the final questionnaire and then had provided data for al
responsi ve sales. See Def.’s App., List 2, Doc 112 (I TC
Staff Handwritten Notes from Dec. 2002-Mar. 2003) at 17,
26; id., List 2, Doc 209 (Letter Acconpanying Revised
| nporter’s Questionnaire of | ] dated WMar.
4, 2003) at 2. The ITC was told by the inporter and its
counsel that they understood the paranmeters of the fina
questionnaire and that sales out of New Ol eans were not
made in a manner that nmet these paraneters. It was within
the ITC s discretion to rely on questionnaire responses
verified in this way.

Second, the Court’s review of the record evidence
supports the ITC s conclusion that this inporter’s New
Ol eans sales did not neet the final questionnaire pricing
parameters. This significant inporter’s questionnaire

responses indicated that [ ] percent of its product was
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delivered to | ] and that
sales of this nature were quoted on a [ ] basis -
not [ ] as required by the final questionnaire pricing
paranmeters. See Def.’s App., List 2, Doc. 207 (Ilnporter’s
Questionnaire Responses of | ] dated Dec.
13, 2002) at 8, 18-19. Gven that a very high percentage
of this inporter’s total sales did not neet the final
guestionnaire s pricing paranmeters, it is not surprising
that this inporter did not report sales for one of the five
U.S. cities under investigation. Indeed, the Court notes
that a nmenber of Plaintiff's trade commttee, [

], also did not report sal es

data for New Ol eans or any other city due to the revised

pricing parameters of the final questionnaire. See id.,
List 2, Doc. 108 (Final Staff Report dated Mar. 11, 2003)
at V-22. Further, given the proximty of New Oleans to
the M ssissippi river system it is also not surprising
that New Ol eans sales were received by custoners at points
further inland, resulting in delivery terns which were non-
responsive to the final questionnaire’s pricing paraneters.
In addition, none of this inporter’ s |

] were proximate to New Ol eans. See id., List 2,
Doc. 76 (Inporter’s Questionnaire Responses of [

] dated May 6, 2002) at 31. Although this evidence is not
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necessarily reflective of the actual receiving points of
this inporter’s New Orleans sales, Plaintiff is unable to
point to any direct contradicting evidence other than its
own interpretation of the inporter’s questionnaire
responses. In light of the entire record, the Court finds
that Plaintiff’s alternative reading is insufficient to
upset the substantial evidence standard.

Third, Plaintiff’s interpretation of the questionnaire
responses seens inplausible. Under Plaintiff’s readi ng of
the questionnaire responses, [ ] percent of the inporter’s
sal es occurred within 100 mles of its shipping |ocations
and [ ] percent of its sales occurred over 500 miles from
its shipping |ocations. These percentages total nore than
100 percent - a result unexplained by Plaintiff.
Plaintiff’s reading of this inporter’s questionnaire
responses does indicate that there were certain anbiguities
in these responses, leading to the possibility of
alternative inferences. However, even if the Court were
inclined to agree with Plaintiff’s strained interpretation,
the Court’s standard of review prevents it from

reevaluating the evidence. See Koyo Seiko Go. v. United

States, 24 T 364, 366, 110 F. Supp. 2d 934, 936 (2000)
(“I't is not wwthin the court’s domain . . . to reject a

finding on grounds of a differing interpretation of the
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record.”) (citations omtted).
Accordingly, the ITC s reliance on this significant
i nporter’s questionnaire responses was reasonable and the
resulting New Ol eans sal es data set provides substanti al
evidentiary support for the ITC s underselling analysis.
3. The I TC Appropriately Accepted Sal es Data and
Pricing Argunents Subnmitted by a Significant
| nporter in an Ex Parte Communication with the
| TC Fourteen Days Before the Record C osed.
Plaintiff contends that the I TC erred by considering,
for purposes of its underselling analysis, certain sales
data and pricing argunents submtted by a significant
i nporter on March 3, 2003, fourteen days before the record
closed. Pl.’s Br. at 24. Plaintiff argues that the ITC s
consideration of this information was not in accordance
with | aw because: (1) the information was submtted nore
than five nonths after comments were due on the
questionnaire used by the ITC to collect sales and pricing
data; (2) the information was conmuni cated in verbal form
during an ex parte communi cation, which violated the ITC s
requi renent that such comments be submitted in witten form
and served on all parties; and (3) the ITC del ayed
rel easing the pricing argunents until March 11, 2003, six

days before the record closed. 1d. at 24-28. Plaintiff

contends that it was prejudiced by the ITC s inproper
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consideration of this data because it was not all owed
sufficient tinme to defend its interests. 1d. at 29.

The Court finds that the I TC appropriately accepted
sal es data and pricing argunents submtted by a significant
importer in an ex parte communi cation on March 3, 2003.
First, Plaintiff mscharacterizes the nature of the sales
data and pricing argunents nmade by the inporter in
gquestion. The Court finds that this information was not a
bel ated attack on the final questionnaire format or neans
of data collection as alleged by Plaintiff; rather, the
record indicates that the sales data and pricing argunents
were submitted in response to questions posed by the I TC as
part of an ongoi ng di al ogue concerning the anti dunpi ng
investigation. See Def.’s App., List 2, Doc. 112 (ITC
Staff Handwitten Notes from Dec. 2002-Mar. 2003); id.

List 2, Doc. 68 (ITC Staff Handwitten Notes from Apr.- My
2002). Neither the antidunping statute nor the ITC s rules
governing this investigation set an earlier deadline by

whi ch such responses shoul d have been subm tted.

Second, ex parte comuni cations are a necessary part
of an antidunping investigation and are expressly
sanctioned by law. See 19 U S.C. § 1677f(a)(3)
(prescribing rules for ex parte neetings held by | TO);

United States v. Roses, Inc., 706 F.2d 1563, 1567 (Fed.
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Cir. 1983) (“Dunping investigations do not include and
never have included due process adversary hearings, but

al ways have included ex parte neetings separately with the
contenders.”). The antidunping statute and regul ati ons
require i nformation to be submtted in witten form and
served on all parties only in certain contexts. See, e.qg.,
19 CF.R 8 207.20(b) (requiring coments on draft fina
guestionnaire to be submtted in witing). Because the
Court finds that the argunents nmade by this inporter on
March 3, 2003 were not a disguised conmentary on the final
guestionnaire, there is no statutory basis for requiring
that these argunents be submitted in witing.

Finally, even if the ITC had violated its own
procedures by accepting the March 3, 2003 sal es data and
pricing argunents or releasing the sales argunents eight
days later, Plaintiff has failed to show that it was
prej udi ced by such actions. A claimof a procedural
violation by an agency is actionable only upon a show ng of
prejudice to a party which is curable on remand. Al |l egheny

Ludlumv. United States, 24 CIT 858, 873, 116 F. Supp. 2d

1276, 1291 (2000), vacated and rermanded on ot her grounds,

287 F.3d 1276 (Fed. G r. 2002). Plaintiff was served with

the March 3, 2003 sales data on that sane day. See Def.’s

App., List 2, Doc. 222 (Certificate of Service dated Mar.
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3, 2003). Plaintiff was provided with the March 3, 2003
pricing argunents eight days later — in tinme for Plaintiff
to submt two filings with the I TC specifically comenting
on the March 3, 2003 sal es data and pricing argunents. See
id., List 2, Doc. 107 (Plaintiff’s Meno Providing
Addi ti onal Information Requested by the I TC dated Mar. 14,
2003); id., List 2, Doc. 118 (Plaintiff’s Final Conments
dated Mar. 19, 2003). Although these filings were page and
content-limted under |1 TC regul ations, the points raised by

Plaintiff in these two filings are nearly identical to

t hose made before the Court. As such, the Court finds that
Plaintiff was afforded an adequate opportunity to present
its views to the I TC concerning the March 3, 2003 sal es
data and pricing argunents before the admnistrative record
cl osed.
Accordingly, the ITC s decision to accept the March 3,
2003 sal es data and pricing argunents of a significant
inporter is in accordance with | aw
4. The I TC Adequately Addressed Plaintiff’s
Argunments Concerning the I TC s Underselling
Anal ysi s.

Plaintiff argues that the I TC erred because the Final

Determ nation did not address certain of Plaintiff’'s

argunents concerning the I TC s underselling anal ysis.

Pl.”s Br. at 29. Under the antidunping statute, the ITCis
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required to include in its final injury determ nation “an
expl anation of the basis for its determ nation that
addresses rel evant argunents that are nmade by interested
parties . . . concerning volune, price effects, and inpact
on the industry.” 19 U S.C. 8 1677f(i)(3)(B). Plaintiff
contends that the ITC did not consider: (1) Plaintiff’s
anecdot al evidence of underselling and | ost revenues/sales
and (2) Plaintiff’s argunments concerning the price
ram fications of m xed over- and underselling by high
volume inports in a coomodity market.® Pl.’s Br. at 29-31
The Court finds that the | TC adequately addressed
Plaintiff’s argunments concerning the I TC s underselling
analysis. First, the ITC plainly referenced anecdot a

evi dence of underselling in the Final Determ nation. See

Views of the Conm ssion at 23 (“W al so note that none of
the petitioners’ lost sales or |ost revenue allegations was
confirmed.”). During the investigation, Plaintiff nmade 45
specific allegations of |ost sales and | ost revenues — none
of which could be confirnmed by the ITC. See Def.’s App.,
List 2, Doc. 108 (ITC Staff Report for |NV-AA-031 dated

Mar. 11, 2003) at V-66. Although Plaintiff submtted

S Plaintiff also argues that the ITC failed to address its concerns
about the sales data used to develop the underselling analysis. Pl.’s
Br. at 30. Since the Court finds that the I TC used an adequate sal es
data set, as discussed infra at Ill1.A 1-2, this argunent is not

addr essed.
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anecdot al evidence of underselling later in the
investigation, the ITC “has broad discretion in anal yzing
and assessing the significance of evidence on price

undercutting.” Nucor Corp. v. United States, 28 CIT ___,

_, 318 F. Supp. 2d 1207, 1256 (2004) (citing Copperweld

Corp. v. United States, 12 CT 148, 161, 682 F. Supp. 552,

565 (1988) (citing S. REP. No. 96-249, at 88 (1979),

reprinted in 1979 U S.C.C A N at 474). The ITC reasonably

chose to rely on the evidence devel oped by its staff,
rather than Plaintiff, and the Court will not disturb this
decision. Further, the Court notes that, at best,
Plaintiff’'s anecdotal evidence sinply indicates that sone
undersel ling occurred during the period of investigation —
a fact that was clearly acknow edged in the Final

Determ nation. See Views of the Comm ssion at 20 (“.

and | ] short tons was undersold.”).
Second, the ITC also plainly referenced Plaintiff’'s
m xed over- and underselling theory in the Final

Determination. See id. at 20 (“Petitioners argue that the

pi cture of underselling/overselling would be nore ‘ m xed’

."). The ITC explained that it chose not to adopt
Plaintiff’s theory because it would have required the I TC
to consider sales data that, for the reasons di scussed

infra at I1l1.A 1-2, the ITC reasonably excluded fromits
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data set. Further, the Court notes that, even though the
| TC has in the past applied the m xed over- and

undersel ling theory suggested by Plaintiff, it is not
required to do so in every investigation. See Nucor, 28
CIT at ___, 318 F. Supp. 2d at 1247 (“It is a well -
establ i shed proposition that the ITCs material injury

determ nations are sui generis; that is, the agency’'s

findings and determ nati ons are necessarily confined to a
specific period of investigation with its attendant,
pecul i ar set of circunstances.”) (citations omtted).

Accordingly, the ITC s consideration and treatnent of
Plaintiff’s argunments concerning the ITC s underselling
anal ysis is in accordance with | aw
B. The ITC s Determi nation that Subject Inports Did Not

Depress or Suppress Donestic UAN Prices |Is Supported

by Substantial Evidence and Ot herwi se in Accordance

with Law.

As part of its required evaluation of the effect of
subj ect inports on donestic UAN prices, the I TC was
obligated to consider whether subject inports had
significantly depressed or suppressed donmestic UAN prices.

19 U.S.C. § 1677(7)(Q(ii)(11). In the Final

Deternmination, the I TC found that prices for donestic UAN

rose in tandemw th natural gas prices, suggesting that

donestic prices were not depressed by subject inports.
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Views of the Conmm ssion at 21. Further, the | TC found that
the net sales unit val ues of donestic producers increased
nmore than their unit cost of goods sold (“COGS') during
nost of the period of investigation, indicating that
donestic prices were not suppressed by subject inports
relative to costs. 1d. at 22-23. The I TC concl uded t hat
subj ect inports had not depressed or suppressed donestic
UAN prices to any significant degree during the period of
investigation. 1d. at 23. Relying in part on this
negati ve price depression/suppression analysis, the ITC
ultimately concl uded that there was no evi dence of
significant price effects by reason of the subject inports.
Id. at 21.

Plaintiff advances one nmjor argument for why the
| TC s price depression/suppression analysis is not
supported by substantial record evidence or otherw se in
accordance with law.* For the reasons set forth below, the

Court sustains this aspect of the Final Determ nation.

Plaintiff contends that the ITC erred by using full-

4 Plaintiff also presents two additional arguments countering the ITC s
pri ce depression/suppression analysis. First, Plaintiff argues that
the ITC s sales data set was flawed, leading to an incorrect price
depressi on/ suppression analysis. Pl.’s Br. at 23. Since the Court
finds that the | TC used an adequate sales data set, as discussed infra
at I11.A 1-2, this argunment is not addressed. Second, Plaintiff
contends that the I TC i nproperly wei ghed anecdotal evidence of |ost

sal es and | ost revenues, which further skewed the price
depression/suppression. 1d. at 24. Since the Court finds that the ITC
properly wei ghed this evidence, as discussed infra at IIl.A 4, this
argunment is not addressed.
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year data to exam ne the correl ation between donestic UAN
prices and natural gas prices. Pl.’s Br. at 23-24.
Plaintiff argues that if the I TC had anal yzed hal f - year
data instead of full-year data, it would have found that,
in the second half of 2001, the donestic industry s COGS
was hi gher than donestic UAN prices and the donestic UAN
industry suffered one of its worst financial performances
of the entire period of investigation. 1d. at 38-40. This
time period corresponded wth the highest |evels of subject
i nports during the period of investigation, despite falling
natural gas prices. |1d. Plaintiff argues that these
facts, revealed only by using hal f-year data, help
establish that the peak vol une of subject inports in the
second half of 2001 did in fact suppress donestic UAN
prices. 1d. at 24.

The Court finds that the | TC reasonably chose to use
full -year pricing data when evaluating the correl ation
bet ween donestic UAN prices and natural gas prices. First,
the 1TC s broad discretion in choosing the time frame for
its investigation and anal ysis has consistently been

uphel d. See Weland Werke, AGv. United States, 13 CIT

561, 567, 718 F. Supp. 50, 55 (1989) (approving three-year

period of investigation); British Steel Corp. v. United

States, 8 CIT 86, 93, 593 F. Supp. 405, 410-11 (1984)
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(approvi ng anal ysis of cal endar year data rather than

quarterly data); Aner. Spring Wre Corp. v. United States

8 CIT 20, 26, 590 F. Supp. 1273, 1279 (1984), aff’d sub

nom, Arnco Inc. v. United States, 760 F.2d 249 (Fed. Cir.

1985) (approving anal ysis of cal endar year data rather than
gquarterly data). Neither the antidunping statute nor

exi sting case law requires the I TC to exam ne hal f -year
data if it reasonably finds that full -year data is

probative. See Amer. Spring Wre, 8 AT at 26, 500 F

Supp. at 1279 (“[T]he ITCis not required by the statute to
use any particular tinmeframe for its analysis, although it
general ly focuses on annual tine periods.”).

Second, the Court finds that the I TC appropriately
exercised its discretion in the selection of the full -year
period of analysis in this case. As an initial matter, the
Court notes that the ITC s general practice is “to conduct
an annual analysis of the volune and effects of inports

over the period of investigation.” Steel Auth. of India v.

United States, 25 CIT 472, 477, 146 F. Supp. 2d 900, 907

(2001) (enphasis added). It was reasonable for the ITC to
foll ow standard procedure by initially exam ning the full-
year periods in this case. However, unlike the ITC s

investigation in Tinken Co. v. United States, 27 CIT ___,

264 F. Supp. 2d 1264 (2003), the ITC did not ignore nore
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detailed information that it had relied on in an earlier
phase of the proceeding. Rather, while enploying an
overall annual analysis, the ITC al so specifically
addressed the 2001 hal f-year data and argunents advanced by
Plaintiff. See Views of the Conm ssion at 27 (“The
petitioners argue that the donestic industry s condition
continued to deteriorate after U.S. natural gas prices
normal i zed by the second half of 2001 and that subject
inports remai ned a significant presence in the U S. market.
However . . .”7). The ITC sinply disagreed with Plaintiff’'s
interpretation of this data. Using Plaintiff’'s data, the

| TC found that subject inports declined between the third
and fourth quarters of 2001, citing nmarket factors® which
reasonably expl ai ned the del ayed response tine to falling
(but, the Court notes, nonetheless quite high) natural gas
prices. 1d. As such, the Court finds that “plaintiff’s
position is one which would necessitate judicial reweighing
of the evidence to take into account the factors and
approach it favors, but this [Court is not at liberty to

rewei gh evidence in an action such as this.” Roses, Inc.

v. United States, 13 CI T 662, 667, 720 F. Supp. 180, 184

(1989) (finding it permssible for the ITCto rely on

annual , as opposed to quarterly, financial data when making

5> These factors are discussed nore fully infra at 111.C. 1.
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its analysis).

Finally, the Court finds that the ITC s determ nation
adequately net the antidunping statute’s requirenent that
“significant” price depression/suppression be considered in
the anal ysis of subject inports’ price effects. 19 U S. C
8§ 1677(7)(CQ)(ii)(Il). Athough half-year data was not
used, the record shows that the I TC did consider changes in
donmestic prices and per unit profit margins during the
period of investigation. See Views of the Conm ssion at 22
n. 106 (explaining that Plaintiff’s average unit price data
is useful for exam ning price trends, but not as a
surrogate for price conmparisons); id. at 23 n.108
(anal yzi ng COGS and sales unit values during the period of
investigation); Def.’s App., List 2, Doc. 108 (I TC Staff
Report for | NV-AA-031 dated Mar. 11, 2003) at C-2. The ITC
determ ned that the price depression/suppression caused by
subj ect inports was not “significant[.]” Views of the
Conmmi ssion at 23. Such a determ nation does not nean that
pri ce depression/suppressi on was nonexi stent; rather, the
depressive or suppressive effects of subject inports did
not rise to an actionable |evel under the antidunping
statute. Plaintiff’s own evidence of price suppression
reinforces this conclusion, given that Plaintiff points

only to data fromthe second half of 2001 to prove price
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suppression, Pl.’s Br. at 24, despite the presence of high
vol une subject inports in response to clinbing natural gas
and UAN prices during nuch of the period of investigation.
Id. at 4. Wen weighed against the ITCs full data set
fromthe period of investigation — covering three years and
an eight nmonth interimperiod — this data is insufficient
to underm ne the substantial evidence supporting the ITC s
price depression/suppression anal ysis.

Accordingly, the ITC s selection of full-year data for
its analysis of price suppression/depressionis in
accordance with | aw
C. The ITC s Determ nation that the “Significant” Vol une

of Subject Inports Was Mtigated by Market Conditions

| s Supported by Substantial Evidence and Otherw se in

Accordance with Law.

In making its final injury and threat determ nation,
the | TC was required to analyze the vol une of subject
inports, specifically whether the volune (or increase in
vol une) of subject inmports was significant during the
period of investigation, either in absolute terns or
relative to donestic UAN production or consunption. See 19

U.S.C. § 1677(7)(B)(i)(1); id. § 1677(7)(C)(i). In the

Final Determ nation, the ITC found that “[t]he increase in

vol unme of the subject inports both absolutely and rel ative

to donestic consunption over the period of investigation
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was significant.” Views of the Comm ssion at 17. However,
the 1 TC noted that the significance of this volune “nust be
viewed in the context of prevailing market conditions” —
specifically the sharp spi ke in natural gas prices
resulting in higher UAN costs, donestic production cutbacks
and high UAN prices. |d. at 17-18. The ITC noted that the
total volume of subject inports rose and fell roughly in
tandemwi th natural gas prices, citing as a specific
exanpl e the declining volune of subject inports shipped to
Gul f Coast cities during the second half of 2001. 1d. at
18, 27. The ITC also noted that long lead tines between
orders and deliveries could have accounted for the sonewhat
del ayed response of subject inports to falling gas prices
in the second half of 2001. 1I1d. at 27. To draw these
conclusions, the ITCrelied on data from 2001 and 2002,
whi ch included the date the petition was filed. 1d. at 17-
18. However, the ITC found that the decline in subject
inports predated petition filing and was instead related to
natural gas price effects. 1d. at 18 n. 85.

Plaintiff advances two argunments for why the ITC s
vol ume anal ysis is not supported by substantial record
evidence or otherwi se in accordance with law. For the
reasons set forth below, the Court sustains this aspect of

the Final Deternination
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1. The ITC s Analysis of the Rel ationship between
Natural Gas Prices and Subject Inport Volune Is
Reasonabl e.

Plaintiff contests the I TC s conclusion that the
vol unme of subject inports rose and fell in tandemw th
natural gas prices. Pl.’s Br. at 31. Plaintiff argues
that record evidence instead shows that the total vol ume of
subj ect inports reached a historical peak in the second
hal f of 2001, as natural gas prices were falling, and
remai ned at “exceptionally high” |levels through the first
quarter of 2002. Id. at 32. Plaintiff argues that only
non- subj ect inports of UAN declined along with natural gas
prices — subject inports remained at high volunmes and only
began to significantly decrease after the antidunping
petition was filed. 1d. For exanple, Plaintiff notes that
subject inports into Gulf Coast cities declined only 1.4
percent during the second half of 2001. 1d. at 34.

The Court finds that the correlation nmade by the I TC
bet ween natural gas prices and subject inport volune is
reasonable. First, the Court notes that Plaintiff places
great, but m sdirected, weight on the fact that subject
inports were “exceptionally high” during key points in the
period of investigation. Pl.’s Br. at 32. This fact is

sinply not in dispute. 1In the Final Determnation, the ITC

itself concluded that the vol une of subject inports was
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“significant” — a factor taken into account in its injury
analysis. Views of the Comm ssion at 17. By exam ning the
mtigating role of natural gas price effects on the
significance of subject inport volume, the ITC did not
inpermssibly qualify its conclusion; rather, the agency
exercised its statutory right to consider “such other
econom c factors as are relevant to the determnation.” 19
US. C 8 1677(7)(B)(ii). Plaintiff does not allege (nor
could it) that the I TC abused its discretion in considering
natural gas prices to be such an econom c factor.

Second, the Court finds that the I TC s concl usion
regarding natural gas price effects is supported by record
evi dence. Recognizing the inportance of natural gas prices
as an econonmc factor, the ITC indicated during the

Prelimnary Determination its intention to “fully explore”

the role of natural gas prices on the donestic UAN industry
during the final investigation. Prelimnary Views of the
Comm ssion at 25-26. The ITC dutifully pursued this |ine
of analysis during the final investigation, collecting

information from questionnaire respondents on, inter alia

the net cost of natural gas inputs, use of natural gas
purchase options, contract terns of natural gas purchases
and the effect of natural gas prices on UAN production.

See, e.g., Pl."s App., App. 12 (Form of Fina
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Questionnaire) at 10-11, 21-23 (requesting information

rel ated to natural gas usage and effects); id., App. 16
(I'TC Staff Report dated Feb. 7, 2003) at V1-V4 (discussing
natural gas as a raw nmaterial cost affecting pricing);
Def. s App., List 2, Doc. 112 (I TC Staff Handwitten Notes
from Dec. 2002- Mar. 2003) (discussing UAN and natural gas
data). The ITC conpared this information on natural gas
with the trends in domestic UAN prices, donestic UAN
consunption and the volunme of subject inports discerned
fromother information collected from questionnaire
respondents. See, e.g., Pl.’ s App., App. 12 (Formof Fina
Questionnaire); Def.’s App., List 2, Doc. 108 (I TC Staff
Report dated Mar. 14, 2003) at V-3, V-18; id., List 2, Doc.
98 (Plaintiff’s Pre-Hearing Brief to the ITC dated Dec. 13,

2003) at Ex. 6 (cited by ITCin the Final Determination);

Views of the Conm ssion at 22 n.103. Based on this
substantial evidence, the ITC found a positive correlation
bet ween natural gas prices and the vol une of subject
inmports. The ITC had sufficient evidentiary grounds on
whi ch to base this concl usion.

Finally, the Court finds that the failure of subject
inports to decline exactly in tandemw th natural gas
prices does not refute the existence of a positive

correlation. The record reveals, and Plaintiff concedes,



Court No. 03-00260 Page 34

t hat subject inports did begin to slowy decline shortly
after the fall in natural gas prices and before the filing
of the antidunping petition. 1d. at 18 n.85 (citing

evi dence of volune levels supplied by Plaintiff during the
final investigation). Further, even anong non-subj ect
inmports, which Plaintiff notes declined at a faster rate

t han subject inports, the timng of market exit varied
anong inports fromdifferent countries. Def.’s App., List
2, Doc. 133 (Plaintiff’s Post-Hearing Brief dated Feb. 27,
2003) at Ex. 15. This evidence | ends support to the ITC s
finding that different contractual terns, including
ordering lag tinmes, delayed the response of subject inports
fromdifferent producers in different countries to changi ng
mar ket conditions in the U S Views of the Conm ssion at
27 n.127. Although Plaintiff counters that certain

evi dence indicates that contract |ead tinmes were too short
to account for the delay, Pl.”s Br. at 41, there is al so
record support for the ITCs conclusion. See Def.’s App.
List 2, Doc. 108 (ITC Staff Report for |NV-AA-031 dated
Mar. 11, 2003) at 11-28 (shipnment tinmes ranged from[ ] to
[ ]1); Appendi x to Menorandum of Defendant Intervenors
JSC Nevi nnonysskij Azot, Inc. and Transammonia, Inc. in
Opposition to Plaintiffs’ Mtion for Judgnent on the Agency

Record, List 1, Doc. 121 (Conm ssion Hearing Transcript for
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| NV- 731- TA- 1006, 1008 and 1009 (Final)) at 187-88 (witness

noting lead tinmes of | ] are only for physica
delivery and that orders can be placed up to | ] in
advance). As discussed infra at Ill1.A 1, the ITCis owed

deference in its weighing of the record evidence and
Plaintiff has failed to raise sufficiently serious concerns
to disturb the I TC s finding.

Accordingly, the ITC s analysis of the relationship
bet ween natural gas prices and subject inport volune is
supported by substantial evidence.

2. The |1 TC Reasonably Consi dered Pre- and Post -

Petition Data Wien Conparing Rel ative Subj ect
| mport Vol unes.

Plaintiff argues that the ITC erred in considering
subj ect inport volumes for the January-Septenber 2002
interimperiod in its volune analysis. Pl.’s Br. at 33.
Plaintiff contends that the decrease in subject inports
observed during this period was aberrational; subject
i nport volunmes were distorted by the threat of an
antidunping petition, which was ultimately filed in Apri
2002. Id.

The Court finds that the | TC exerci sed appropriate
di scretion in evaluating post-petition data related to
declining subject inport volumes. The antidunping statute

expressly grants the ITC discretion in weighing post-
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petition data. 19 U S.C. 8 1677(7)(l) (“[Tlhe ITC may
reduce the wei ght accorded to the data for the period after
the filing of the petition in making its determ nation .
.") (enphasi s added) . Cases applying this provision have
recogni zed the ITC s significant discretion in its weighing

of such information. See Altx, Inc. v. Uhited States, 25

CIT 1100, 1105, 167 F. Supp. 2d 1353, 1361 (2001)
(recognizing that the ITC “is not required to discount the
rel evant data even if the agency finds a change in data to
be related to the pendency of the investigation”). Here,
the I TC plainly established that subject inports began to
decline before the petition filing. Views of the

Conmi ssion at 17-18. In the Final Determ nation, the | TC

took into consideration the possibility that the threat of
the petition may have “contributed to the drop in subject
inports” toward the end of the period of investigation.
Id. at 18 n.85. The |ITC nonet hel ess concl uded that the
decline in subject inports was due, at least in part, to
factors other than the anti dunping petition, such as
natural gas price effects. |d. This conclusion was w thin
the 1 TC s discretion.

Accordingly, the I TC appropriately consi dered post -
petition data which was consistent with pre-petition data

denonstrating a trend of declining subject inports.
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D. The ITC s Negative |Inpact Determination |Is Supported
by Substantial Evidence and O herw se in Accordance
with Law.

In making its final injury and threat determ nation
the I TC was required to consider the inpact of subject
i nports on domestic UAN producers. 19 U. S.C. 8§
1677(7)(B)(i)(Il11). As part of this evaluation, the ITC
was further required to “evaluate all relevant econom c
factors which have a bearing on the state of the industry
inthe United States.” |d. 8§ 1677(7)(O(iii). In the

Final Determ nation, the ITC anal yzed factors such as

“out put, sales, inventories, capacity utilization, market
share, enploynent, wages, productivity, profits, cash flow,
return on investnent, ability to raise capital, and
research and devel opnent.” Views of the Commi ssion at 23.
The 1 TC found that “[w] hile the donestic industry generally
reported | osses during the period of investigation, the

| osses [were] not attributable to any significant degree to
the subject inports.” 1d. at 25. To nmake this concl usion,
the I'TC drew on the results of its pricing and vol une
analysis. Specifically, the ITC noted that subject inports
had not had an adverse effect on industry prices, as
denonstrated by the relative | ack of underselling and

m ni mal price depression/suppression. Id. The ITC al so

noted that, during the period of investigation, the
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donestic industry’s financial condition was at its worst in
1999, when subject inports had m nimal presence (less than
[ ] percent of the donestic market). 1d. at 26.

Recogni zing that the donestic industry' s profitability also
declined later in the period of investigation, the ITC
attributed this to natural gas price effects, rather than
subject inports. Id. To support this finding, the ITC
noted that the donestic industry experienced significant
production curtailments during the period of investigation
due to high natural gas prices. 1d. at 24. |In general,
the I TC found that unschedul ed production curtail nments
total ed approxi mately 154,000 tons per nonth from Septenber
to March 2001 and created “a perception in the marketpl ace
(if not reality) that donmestic supply was unreliable.” 1d.
at 25. Based on these findings, the I TC found that subject
inports did not have a significant adverse inpact on the
donmestic industry. 1d. at 28.

Plaintiff advances one mjor argunent® for why the

S Plaintiff also presents three additional argunents countering the
ITC s inmpact analysis. First, Plaintiff argues that the ITC s flawed
undersel ling analysis, used to support the |ITC s inpact anal ysis,
renders the | TC s negative inpact determ nation unsustainable. Pl.’'s
Br. at 36. Since the Court sustains the |ITC s underselling analysis,
as discussed infra at Ill.A this argunment is not addressed. Second,
Plaintiff argues that the ITC s erroneous analysis of full-year data,
rather than hal f-year data, obscured the true inpact of subject inports
on the domestic industry. Since the Court sustains the ITC s decision
to use full-year data, as discussed infra at [11.B, this argunment is
not addressed. 1d. at 39. Third, Plaintiff contends that the ITC

i mproperly considered volunme data fromthe interimperiod, which

i ncluded the date of the antidunping petition filing, when nmaking its
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| TC s inpact analysis is not supported by substanti al
evi dence or otherw se in accordance with aw. For the
reasons set forth below, the Court sustains this aspect of

the Final Determ nation

Plaintiff argues that the ITC based its inpact
analysis, in part, on the incorrect assertion that donestic
UAN production was significantly curtailed as a result of
hi gh natural gas prices. Pl.’s Br. at 36. Plaintiff
contends that record evidence shows that a total of only |

] tons of domestic production were curtailed
specifically due to high natural gas prices during
Sept enber 2000 to March 2001 — an anmount far | ess than that
found by the ITC Id. Plaintiff further contends that the
record indicates that mllions nore tons were curtailed as
a result of inventory controls and poor market conditions —
causes which Plaintiff attributes to subject inports. 1d.
at 37. Plaintiff argues that this evidence was ignored by
the I'TC and contradicts the I TC s concl usion that natural
gas prices were the cause of the industry’ s poor condition
during the period of investigation. |d.

The Court finds that record evi dence concerning

donestic UAN production curtail nents, adequately addressed

i mpact determination. 1d. at 43. Since the Court sustains the |ITC s
vol une anal ysis and use of data fromthe interimperiod, as discussed
infra at Il11.C, this argunment is not addressed.
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in the Final Determ nation, supports the |ITC s i npact

analysis. Plaintiff is correct that only [ ] tons of
donmestic production curtailnments were directly attributable
to natural gas price effects. See Def.’s App., List 2,

Doc. 108 (I TC Staff Report for | NV-AA-031 dated Mar. 11
2003) at 111-3. However, the I TC does not inperm ssibly
attribute a | arger anmpbunt of production curtailnents to
this specific root cause. Rather, building on a detail ed
conpari son of donestic UAN production curtail nents,
capacity and inventory data during the period of

i nvestigation, the Final Determination generally notes that

signi ficant unschedul ed production curtail ments occurred
during the period of investigation, coinciding wth the
natural gas price peak. Views of the Comm ssion at 24

This observation is supported by substantial evidence. See
Def.”s App., List 2, Doc. 108 (ITC Staff Report for |NV-AA-
031 dated Mar. 11, 2003) at I111-3-111-5 Table C2. It is
Plaintiff which baldly asserts a cause for these additiona
curtail ments — subject inports. Yet, Plaintiff cites to no
record evidence explaining that all production curtail nents
attributed to “inventory control” and “narket conditions”
are best understood to be caused solely by subject inports.
A review of Plaintiff’s own evidence reveals why it is

unabl e to provide record support for this correlation. In
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Exhibit 17 of Plaintiff’s Pre-hearing Brief to the ITC,

whi ch summari zed the detail ed production curtail nment

information reported by U S. producers for Cctober 2000 to

Sept enmber 2002, Plaintiff categorizes curtail nments

according to their reported root cause. 1d., List 2, Doc.

98 (Plaintiff’s Pre-Hearing Brief to the ITC dated Dec. 13,

2003), Ex. 17 at 3. Predictably, “natural gas prices” and

“inventory control/market conditions” are |listed as

categories; however, the sunmmary al so includes a separate

line itemfor curtail ments caused by “subject inports.”

Id. Were Plaintiff makes categorical distinctions anpng

t he root causes of production curtailnments earlier in an

anti dunping investigation, the Court will not allowit to

| ater conflate such categories to achieve a desired result.
Accordingly, the ITC s consideration of domestic

production curtailnments is supported by substanti al

evi dence.

E. The ITC s Negative Threat Determ nation |Is Supported
by Substantial Evidence and O herw se in Accordance
with Law.

In making its final injury and threat determ nation,
the I TC was required to anal yze whet her further dunped

i nports of UAN were imm nent and whether material injury by

reason of such inports would occur. 19 U S.C 8§

1677(7)(F)(ii). In the Final Determnation, the ITC
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concl uded that the donmestic UAN i ndustry was not threatened
with material injury by subject inports. Views of the
Commi ssion at 29. In reaching this conclusion, the ITC
found that there was a limted anount ([ ] percent) of
addi ti onal production capacity fromthe subject countries
that could be diverted to the U S., since approximtely
two-thirds of production fromthe subject countries had
al ready been exported during the period of investigation.
Id. at 31. The ITC also found that additional UAN was
unlikely to shift fromthe European Union (“EU) to the
U S., despite the inposition of EU antidunping orders on
subj ect inports, since these orders had been in place
during the period of investigation and had not caused such
a shift. 1d. at 32. Because it found that subject inports
had not caused material injury to the donestic industry
during the period of investigation and were not likely to
dramatically increase in the future, the I TC nade a
negative threat determnation. 1d. at 33-34

Plaintiff advances two argunents for why the ITC s
threat determnation is not supported by substantial record

evi dence or otherwi se in accordance with law.’ For the

" Plaintiff also advances a third argunment that threat of naterial
injury is likely because the donestic UAN i ndustry was clearly injured
by the subject inports during the period of investigation (contrary to
the ITC s conclusion). Pl.’s Br. at 45. Since the Court affirns the
I TC s negative present material injury determi nation, as discussed
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reasons set forth below, the Court sustains this aspect of

the Final Deternination

1. The |1 TC Consi dered and Reasonably Wi ghed the
Record Evi dence Concerni ng Avail able Capacity.

Plaintiff argues that the ITC erred by not considering
all avail able capacity data when assessing the likelihood

of future inports. Pl .’s Br. at 46. Specifically,
Plaintiff contends that the ITC ignored: (1) excess
capacity data for the Ukraine and (2) the existence of a
Russi an producer with excess capacity who failed to respond
to the final questionnaire. 1d. at 46-47.

The Court finds that the | TC adequately consi dered
avai l abl e capacity data. First, contrary to Plaintiff’s
contention, the ITC did not focus solely on questionnaire
responses when cunul ating capacity estimates. |In fact, the
ITCrelied on Plaintiff’s own estimate of Ukrainian
capacity when it did not receive adequate questionnaire
responses frominporters in that subject country. See
Views of the Conmi ssion at 31 n. 142 (“Even assum ng excess
capacity in the Wkraine, one third of the total capacity in
t he Ukraine would only be equival ent to another [ ]

percent of domestic apparent consunption.”); id. at 31

n. 143 (“The Wkrai ni an producers did not respond to the

infra at Il11.D, this argunment is not addressed.



Court No. 03-00260 Page 44

[ TC]"s questionnaires, but petitioners estimate that
production capacity for UANin the Ukraine is [ ]
short tons.”).

Second, the ITC acted appropriately when it did not
include Plaintiff’s capacity estimate for the Russian
producer who did not respond to the final questionnaire.
Plaintiff provided no record evidence that this producer
had | ] or was planning to do so in the
future. See Def.’s App., List 2, Doc. 124 (I TC Staff
Report for |INV-AA-036 dated Mar. 21, 2003) at VII-3. The
| TC properly declined to consider possible, but
undocunent ed, excess capacity as evidence of a likely
increase in inports. See 19 U . S.C. 8§ 1677(7)(F)(ii)
(threat determ nation may not be nade “on the basis of nere

conjecture or supposition”); see also BIC Corp. v. United

States, 21 CT 448, 464, 964 F. Supp. 391, 405 (1997)
(affirmative threat determ nation requires “positive

evi dence tending to show an intention to increase |evels of
inportation”) (citation omtted).

Accordingly, the ITC s consideration of avail able
capacity data was in accordance with law and the resulting
capacity data set provides substantial evidentiary support
for the ITCs threat determ nation.

2. The |1 TC Consi dered and Reasonably Wi ghed
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Anecdot al Evi dence Concerning the Likelihood of
Future Hi gh Vol ume Subject |nports.

Plaintiff argues that the ITC erred by not according
proper weight to Plaintiff’ s anecdotal evidence of likely

hi gh volune future inports. Pl.’ s Br. at 47

Specifically, Plaintiff contends that the ITC (1)
incorrectly interpreted the terns of a key supply contract
bet ween a non-donestic UAN producer and a significant

i nporter, substantially underestimating the anount of
likely future inports; (2) placed undue enphasis on the
role of high transportation costs in deterring UAN inports,
citing the high volune of inports experienced during the
period of investigation as counterevidence; and (3)

di sm ssed the significance of EU anti dunpi ng neasures

i nposed on subj ect inports. |d. at 47-49.

The Court finds that the I TC adequately consi dered
Plaintiff’'s anecdotal evidence of material threat. First,
the ITC s interpretation of the contested contract,
al t hough questionabl e, does take into consideration the
fact that the inporter was inporting nore than |

] during the period of investigation.

See Views of the Conm ssion at 33 (“[
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17). Plaintiff offers no evidence to explain why the
contract in question would encourage any inporter to bring
substantially nore UAN into the U S. than the significant
anounts inported during the period of investigation. G ven
the 1TC s recognition that the significant inporter in
guestion (anong others) had inported substantial quantities
of UAN during the period of investigation, the contested
contract did not denonstrate that an increase in subject
i nports above this already significant amunt was |ikely or
woul d i kely cause material injury

Second, the ITC reasonably found that high
transportation costs would deter future UAN inports. In

the Final Determination, the ITC noted that UAN is |l argely

conposed of water and must be transported |ong distances to
reach key U S. cities. Views of the Comm ssion at 15. The
| TC al so noted that sonme suppliers even use financial swap
instruments to mnimze the effects of high UAN
transportation costs. 1d. The ITC found that it was cost -
effective to transport high quantities of subject inports
to the U S. during the period of investigation only because
UAN prices had reached record highs. 1d. at 18. The Court

finds that this conclusion is supported by substanti al
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record evidence. See, e.g., Def.’s App., List 2, Doc. 108
(ITC Staff Report for INV-AA-031 dated Mar. 11, 2003) at
-1, V-5, V-7, V-10. It was therefore reasonable for the
| TC to conclude that transportation costs would serve as an
obstacle to future inports as well and to base its threat
determination in part on this finding.

Third, the ITC reasonably accorded little weight to
t he significance of EU anti dunpi ng neasures inposed on
subject inports. Plaintiff’s contention that EU
anti dunpi ng neasures significantly increased the vol unme of
subject inports into the U S. during the period of
i nvestigation and would continue to do so is not supported

by record evidence. The Final Determnation notes that

“[n]otwi t hstandi ng the EU orders, subject inport volunmes in
the U.S. market dropped during the latter part of 2001 and
interim2002.” Views of the Comm ssion at 32. Plaintiff
of fers no explanation for why subject inports fell during
the period of investigation despite the continuation of EU
anti dunpi ng nmeasures. Rather, as discussed infra at I11.B,
the record evidence supports the ITC s conclusion that the
vol une of subject inports tracked natural gas prices and
correspondi ng UAN prices, rather than EU anti dunpi ng

duti es.

Accordingly, the ITC s consideration and treatnent of
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Plaintiff’s anecdotal evidence concerning threat of
material injury is supported by substantial evidence

V. CONCLUSI ON

For the foregoing reasons, the Court sustains the

Final Determ nation. Judgnent will be entered accordingly.

/s/ Richard W ol dberg
Ri chard W Gol dberg
Seni or Judge

Dat e: January 31, 2005
New Yor k, New York



