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I
INTRODUCTION

At issuein this case are severa aspects of the Department of Commerce, Internationa Trade

Adminigration’s (“Commerce’ or the “ Department”) Notice of Find Determination of Sdlesat Less

Than Fair Vaue Stainless Sted Sheet and Strip in Coils From Itdy, 64 Fed. Reg. 30750 (Dep't

Commerce 1999) (“Find Determinetion’), as amended by 64 Fed. Reg. 40567 (Dep't Commerce

1999) (“Amended Find Determination’) in which Commerce found that Plaintiffs, Accia Specidi Terni

Sp.A. and Accia Specidi Terni USA, Inc. (collectively “AST”) were sdling their products for less
than fair vaue (i.e. dumping) in the United States. Flaintiff AST and Defendant-Intervenors Zanesville
Armco Independent Organization, et d, through respective Motions For Judgment On The Agency

Record, pursuant to USCIT Rule 56.2, chdlenge the Fina Determination  For the reasons set forth

below, the Find Determinationis affirmed in part and remanded in part.

I
BACKGROUND

AST isaproducer and exporter/importer of steel products. See Initiation of Antidumping Duty

Invedtigations, Stainless Sted Sheet and Strip in Coils From France, Germany, Itay, Japan, Mexico,

South Korea, Taiwan, and the United Kingdom, 63 Fed. Reg. 37521, 37524 (Dep’'t Commerce

1998). A rdaed key player in thisinvestigation is an affiliated resdller identified in Commerce's

determinations as reseller 001 (“USR”). See Final Determination at 30750 (referring to reseller 001 as

AST's“afiliated U.S. resdller”).



On June 30, 1998, Commerce initiated antidumping investigations of imports of sainless sed

sheet and drip (“SSSS’) in coils from severd countries, including Italy. See Initiaion of Antidumping

Duty Investigations: Stainless Sted Sheet and Strip in Coils From France, Germany., Itay, Japan,

Mexico, South Korea, Taiwan, and the United Kingdom, 63 Fed. Reg. 37521 (Dep’'t Commerce

1998).

On December 17, 1998, Commerce issued its Prdiminary Determination  See Notice of

Prdiminary Determination for Sdes a Less Than Fair Vdue: Stainless Stedl Sheet and Strip in Coils

From Italy, 64 Fed. Reg. 116 (Dep’'t Commerce 1999). On June 8, 1999, Commerce issued the Find

Determination  The Department amended the Final Determination on July 27, 1999, to correct certain

minigerid erors. See Amended Find Determination

A

Commer ce Found the Database Prepared by USR Had
Pervasive Errors, and Applied Adver se Facts Available.

In the course of the investigation, Commerce “requested AST to provide information for all
affiliates involved in the production or sde of the subject merchandise in the foreign market or the
United States” Memorandum of the United States in Opposition to the Motion of Accial Specidi Terni
S.p.A. For Judgment upon the Agency Record (“ Defendant’ s Response to Plaintiffs Motion”) at 3
(citing Dep't Commerce Questionnaire at G-6 (Aug. 3, 1998) (“ Prepare a single response that includes
information, including financid statements, for al affiliates involved with the production or sde of the

products under investigation during the period of investigation (‘ POI’) in the foreign market or the



United States market or both. Include the sales and cost of these affiliates with your salesand cost in

the same computer data file(s) and submit a Sngle narrative response.”)).

Initsresponse AST did not provide complete downstream sdes datafor its affiliates, Sating
instead that:
AST continues to believe that it should not be required to submit any data on downstream sales
by resdlers that might be deemed to be affiliated companies. Nevertheless, to respond to the
Department’ s request for transaction-specific home market downstream sales data, AST
solicited this data from the specific resdlers. . . . Unfortunadly, . . . AST cannot compe the
resdlersin which it has only aminority interest to provide the requested data. Though AST
asked these resdllers to provide this data and offered to assist in the compilation and
preparation of the data, the minority-owned resdllers declined to cooperate.
Letter from Counsel for AST to Commerce, November 12, 1998, a 3. In reply, Commerce issued a
deficiency letter in which it reiterated its request for the downgream sdes databy AST’ s effiliates in the
U.S. market. Letter from Commerce to counsd for AST, November 27, 1998 (“[W]e request the

following information . . . . thedownsream sdesof .. ..").

AST did provide downstream sdes information for USR. AST submitted a database prepared
by USR containing information on further manufacturing and downstream sales. The database was first
submitted to Commerce on December 11, 1998, and was then modified and resubmitted to Commerce
on January 15, 1999. See Lettersfrom Counsel for AST to Commerce, December 11, 1998
(“enclosed . . . [is] AST’ sresponse to the Department’s November 27, 1998 request for data on
downgtream sdles and further manufacturing by [USR and other resdllers].”) and January 15, 1999

(“enclosed . . . [is] AST’ sresponse to the Department’ s January 8, 1999 request for additiond



information from [USR] . . .This submission aso corrects certain minor errors in the data previousy

submitted . . . .").

At verification,! Commerce noted discrepancies between the database submitted to it and the
records of USR. It found sales which were not attributed to suppliers, misallocated processing costs,
incorrectly gpplied buffing costs, inaccurately reported quantity surcharges, and inaccurately alocated

respinning cogs. Final Determingtion at 30758-60.

In the Find Determination, Commerce held that those discrepancies undermined the entire sdles

database prepared by USR. It dated that “the frequency of the errors and the absence on the record
of information necessary to correct certain of these errors serve to undermine the overall credibility of
the further-manufacturing response as a whole, thus compelling the Department to rely upon totd facts

avalladle for further-manufactured sdesby” USR. |1d. at 30758.

Commerce identified discrepancies in the program in regard to widths of further-processed
coils. It stated that:

[USR] created a computer program . . . which sought to match an input coil to each output coil
sold and to assign a cost for each processing step through which the finished coil supposedly
passed. Asnoted, a verification we tested this computer program to assess its accuracy and
reliability and found that seven of eighteen transactions tested contained errorsin ether the

!In the Preliminary Determination, Commerce found that AST and USR were affiliated.
Prdiminary Determination, 64 Fed. Reg. at 118 (“Based on the evidence, we have prdiminarily found
that Thyssen AG has the ability to control AST and company A, and therefore, we find that AST and
company A are dfiliated.”). It then requested further information on USR, and issued verification
agendas for both cost and sdles verificationsat USR. See L etters from Commerce to Counsd for
AST, February 17, 1999 and February 23, 1999.




alocation of processing costs or in the matching of input coils to output coils. In two of these
cases [USR] had assigned processing costs to products which had, in fact, undergone no
processing whatever. We note that this discrepancy arose from the input coils and output coils
identified by [USR]’s own computer program. In another transaction the combined widths of
the finished products were greater than the origina width of the input coil asidentified by the
system, an obvious physical impaossibility that should have been identified by [USR] as an error.

Find Determination at 30759.

Commerce dso found errorsin the reported finishing codts, dating that “[clertain coilswith a
pre-buff finish applied to the underside had no finishing costs reported for the additiona processing.”
Id. Findly, Commerce noted that “other transactions contained errors in the gpplication of surcharges
for processing smdl quantity orders” 1d. Asto thefinishing costs and small quantity surcharges,
Commerce gtated “both errors reduced the costs alocated to further processed products, thus creating
further doubts as to the accuracy of the underlying reporting methodology.” 1d.

“Inthis case apartid correction is not a viable option, because of both the high percentage of
errors found through our sample testing and the fact that some of the errors cannot be corrected with
information on the record. Therefore, pursuant to section 776(a) of the Act, facts otherwise available

are gpplicable to the downstream sdles of” USR. Id. at 30760.

Commerce held that “the fundamental and pervasive nature of these errors raises concerns as
to the validity not only of the data subjected to direct testing, but of the remainder of the response as
wel.” 1d. at 30758. Furthermore:

[t]he computer programming used by [USR] to identify its products physica characterigtics

and to match each of these products with its associated costs were found at verification to be

accomplishing neither end consistently or accurately. Moreover, both the frequency of the
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errors and the absence on the record of information necessary to correct certain of these errors
serve to undermine the overdl credibility of the further-manufacturing response as awhole, thus
compelling the Department to rely upon tota facts available for further-manufactured saes by
[USR].

Id. Thisrgection having left agap in the necessary data, Commerce resorted to facts available.

Commerce aso determined that AST had not acted to the best of its ability in creeting this

database with USR, because:

not only do such fundamentd errors as found at verification raise concerns as to the vaidity of
the data not directly tested, but they also demondirate that the respondent failed to act to the
best of its ability to report such information. Indeed, a reasonable check by company officids
could have shown that (1) products that underwent no further processing were being assgned
further-manufacturing costs, (2) further-processed products were not being assigned further-
processing costs, (3) coils passing through certain processes were not being alocated any cost
for the process, and (4) the output width of dit coils generated by a given master coil exceeded
the origind width of thet input coil.

Id. at 30760.

Commerce gpplied adverse facts available to sdes unattributed by USR to a specific supplier,
and stated that “it is gppropriate to [do so], because these sales were unverifiable. In addition, . . . [a]t
verification, we found that [USR] could have supplied the Department with the supplier names for these

unattributed sdles” 1d.



B

Commerce Regected AST’s Attempt to Submit Additional Sales
it Discovered Preparing for Verification.

The U.S. sdes database prepared by AST did not include a set of 84 sdles. Letter from
Counsd for AST to Commerce, February 24, 1999. AST came forward with alist of these sales (“the
additional sales’) on February 24, 1999. 1d. The additional sdesequaed roughly [ ] of thetotal U.S.

saes reported.?

This submission to Commerce was made after the January 15, 1999, deadline for filing AST’s
response to the last supplementa questionnaire on thisissue. Letter from Commerce to Counsel for
AST, January 8, 1999 (“The additiond information requested in the attachment is due by January 15,
1999, dong with the appropriate summarization of proprietary data, as required by 19 CFR 351.904.”)
When it requested the information, Commerce informed AST that “[p]ursuant to 19 CFR 302(d), any
information submitted after this date will be untimely filed and will be returned to you.” 1d. Commerce

rgjected thislist of sales submitted on February 24, 1999 as an untimely response. Fina Determination

an.6.

Commerce applied adverse facts available for the unreported U.S. sdles, because it found that
“[f]ailure to report Sgnificant amounts of import data, such as U.S. sales data, indicates alack of best
efforts, unless there are extenuating circumstances that explain the failure. There is no evidence of such

circumstancesin thiscase” 1d. at 30757.

2This number includes the additiond salesin the caculaion.
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C

Commerce Treated AST’s Sales of Side-Cutsand Pup Coils
as Prime Merchandise Because it Found AST Had Failed to
Support its Claim That They Were Non-Prime.

Commerce s questionnaire regarding AST’ s U.S. sales database required that the field labeled
PRIMEH contain the following informetion:

DESCRIPTION: I ndicate whether the merchandise is prime or non-prime (secondary)
merchandise. Please note that if subject merchandise meetsa
Specification, it should not be classfied as non-prime merchandise
solely because it does not meet the specification origindly intended.
1=Prime
2 = Non-Prime Merchandise

NARRATIVE: If subject merchandiseis classified as non-prime, please explain the basis for
this dassfication.

AST’ s Response to Section B of Commerce’ s Antidumping Questionnaire (“AST’ s Section B

Response’) (Sept. 28, 1998), at B-2 (emphasisin origind).

In the database, AST identified its sdles of side-cuts and pup coils as saes of non-prime, or
secondary, merchandise. Inits narrative it Sated:

AST tracks sdes of non-prime and prime merchandise in the ordinary course of business.
Non-prime merchandise is merchandise that cannot be sold as prime materia. For example,
non-prime merchandise includes products with a surface defect or other physica defect that
precludes the merchandise from being used for its intended gpplication. Moreover, non-prime
materid is sold exclusively from stock and carries no surface finish warranty, thereby further
differentiating between prime and non-prime materid.

AST’ s customers purchase non-prime materids “asis’ with respect to surface finish, and a
non-prime designation isincluded in the customer invoice.

AST’s Section B Response at B-2 - B-3. (Sept. 28, 1998).



On October 23, 1998, Commerce issued a Supplementa questionnaire in which it requested
that “[f]or your U.S. and home market sdles listings, please create a separate computer field that
identifies the specific reason why each sale was designated non-prime merchandise” Commerce's

Supplementa Section B questionnaire (Oct. 23, 1998) at 7.

AST failed to fully respond to the question. It generally described sde cuts and pup cails,
AST’s Supplementa Section B Questionnaire Response at S-17 - S-18, and provided explanations on
some of theindividud sdles id. at ex. 18 at 50, but did not fully “identif[y] the specific reason why each

sde was designated non-prime merchandise.”

Commerce issued a Second Supplemental Questionnaire in which the first question tated:

As previoudy requested in question 6 of the first supplementa questionnaire, please create a
computer field that identifies the specific reason why each sale was designated non-prime
merchandise. The information reported in response to this question isinsufficient to determine
which of these sdles are sales of non-prime merchandise. Please state, on a transaction specific
bas's, which sde cuts and pup-coils are non-prime and the reason why each is consdered non-
prime merchandise (i.e. defective).

Commerce' s Second Supplemental Questionnaire at 1 (Dec. 7, 1998).

AST’ sresponse reads.

With regard to side-cuts and pup coails, the classification was intended to convey that dl
reported sales of sde-cuts and pup coils are appropriately treated as non-prime materid.
Therefore, there is no need to provide a transaction-specific explanation for such classfications.

AST’ s Response to Second Supplemental Questionnaire at SC3-2 (December 28, 1998) (emphasisin

origind).

10



Inits FHna Determination Commerce stated:

[T]he Department defines non-prime (or secondary merchandise) as “ sted which has suffered
some defect during the production process, or a any time before ddivery to the customer.” In
its submissions to the Department, AST identified sSde-cuts and pup coils as secondary
merchandise, but did not identify the physica defect or damage associated with each sde of
pup coils and sde-cuts, as specifically requested by the Department.

Finad Determination at 30766 (citations omitted). Commerce therefore “ determing{d] that sde-cuts

and pup coils be consdered prime merchandise for the final determination.” Id. at 30767.

D

Commer ce Disregarded AST’ s Below Cost Sales, Finding That the
SalesWere Made at Prices That Did Not Allow Recovery of its Costs.

19 U.S.C. 8 1677b(a) providesin part that “[i]n determining under this subtitle whether subject
merchandiseis being, or islikely to be, sold a lessthan fair value, afair comparison shal be made

between the export price or constructed export price and normal vaue.”

19 U.S.C. § 1677b(b) then providesin relevant part:

Whenever the administering authority has reasonable grounds to believe or suspect that sales of
the foreign like product under congderation for the determination of norma vaue have been
made at prices which represent less than the cost of production of that product, the
adminigtering authority shall determine whether, in fact, such sdeswere made a less than the
cost of production. If that administering authority determines that sdes made at less than the
cost of production —

(A) have been made within an extended period of time in substantia quantities, and

(B) were not at prices which permit recovery of al costs within a reasonable period of

time,
such sdles may be disregarded in the determination of normd vaue.

19 U.S.C. § 1677b(b)(1) (1994) (emphasis added).
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Using the first prong, Commerce found that “[w]here 20 percent or more of arespondent’s
sales of agiven product during the POI were at prices less than the COP, we determined such sdesto

have been made in ‘ subgtantid quantities.”” Finad Determination at 30754. Thisfinding is not in dispute.

In order to determine under the second prong if any of the relevant sdles were made at prices
that provided for recovery of costs within areasonable time, Commerce gpplied 19 U.S.C. 8§
1677b(b)(2)(D), which provides:

If prices which are below the per unit cost of production at the time of sdle are above the

weighted average per unit cost of production for the period of investigation or review, such

prices shal be considered to provide for recovery of costs within areasonable period of time,

19 U.S.C. § 1677b(b)(2)(D) (1994).

Commerce found that the statute “is explicit in providing that prices shdl be considered to
provide for recovery of costs within a reasonable period of time if such prices which are below cost at
the time of sde are above the welghted-average per-unit cost of production for the period of

investigation.” Find Determination at 30772. 1t “compared prices to weighted-average COPs for the

POI” and “ determined that such sales were not made at prices which would permit recovery of dl costs
within areasonable period of time’. 1d. a 30754. Therefore, Commerce “disregarded the below-cost

sdes” 1d. at 30755.
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E

Commerce Applied Adjustments Reported in the REBATE2H Field
as Direct Deductions from Home M arket Price.

In the Find Determination, Commerce gpplied adjustments reported by AST in thefied

REBATEZ2H inits U.S. sales database as direct deductions from the home market price. Find
Determinaionat 30768. In so doing, it Sated:
We agree with respondents that REBATEZ2H is more properly considered as price adjustments
rather than rebates, and that the expenses are appropriately deducted from the home market

price. At verification, we reviewed substantial information to conclude that REBATE2H
consisted of after-sde price adjustments.

To dlow for the lag period that exists between the time a sde is made and the time the price
adjustment is made, AST adjusted the time period reported in the REBATE2H fidd by two months,
with the period covered in REBATE2H beginning two months after the beginning of the POI, and
ending two months after the close of the POI. Commerce “determing]d] that AST’ s methodology for
reporting credit notes. . . is reasonable, as there is no evidence on the record which contradicts AST's
clam regarding a two-month lag period, and there is no reason to believe that respondent’s

methodology isin any way digortive” |d.
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F

Commerce Added | nsurance Revenues as Direct Additions
to AST'sU.S. SalesPrice.

In the Find Determination, Commerce added insurance revenue received by AST to itsU.S.

sdesprice. InitsNovember 12, 1998 questionnaire response, AST reported insurance clamson a

transaction-specific basis. Verification Report of AST USA at 2-3; see dso Find Determination at

30769. At the beginning of verification, AST submitted to Commerce evidence of an additiond
insurance claim not previoudy reported to Commerce. The revenue from that claim was received
during the POI. This revenue was not reported on a transaction-specific basis, see Memorandum To
File, March 25, 1999, from Ledey Stagliano, Case Andy4, at 2-3, and Commerce “verified [the] fact

that AST was unable to tie thisinsurance revenue to specific transactions.”  Find Determination at

30770. Unlike the datarelating to the additional sales presented to and regjected by Commerce a

verification, Commerce accepted this new insurance claim information.

In the Find Determination, Commerce “consder[ed] this additiond insurance revenueto be

directly gpplicable to al sdes of subject merchandise, because in the absence of these sales, the claim
would not have been made, and the revenue would not have been received.” 1d. at 30769-70.
Therefore, “[f]or purposes of the find determination, [Commerce] dlocated this additiona insurance

revenue over dl sales of subject merchandise” 1d. at 30770.
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[l
STANDARD OF REVIEW
The court has jurisdiction under 28 U.S.C. § 1581(c) (1994). The court will uphold
Commerce s determingtion in an antidumping investigation unlessiit is “unsupported by substantia
evidence on the record, or otherwise not in accordance with law.” 19 U.S.C. § 1516a(b)(1)(B)(i)
(1994). Subgtantid evidence is something more than a*mere scintilla” and must be enough evidence

to reasonably support aconcluson. Primary Stedl, Inc. v. United States, 17 CIT 1080, 1085, 834 F.

Supp. 1374, 1380 (1993); Ceramica Regiomontana, SA. v. United States, 10 CIT 399, 405, 636 F.

Supp. 961, 966 (1986), aif'd, 810 F.2d 1137 (Fed. Cir. 1987).

Vv
ANALYSIS
A
Substantial Record Evidence Supports Commerce' s Decision to
Regect USR’s Database and to Apply Total Facts Available
to the Downstream Sales of USR.
19 U.S.C. 8§ 1677¢(a) providesthat if a party “withholds information that has been requested
by the adminigtering authority” or “provides such information but the information cannot be verified,”

Commerce“shdl . . . use the facts otherwise available in reaching the gpplicable determination under

thistitle” 19 U.S.C. § 1677¢(a) (1994).

Section 1677m(€) provides that:
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[i]n reaching [its] determination . . . the administering authority . . . shdl not declineto
consder information that is submitted by an interested party and is necessary to the
determination but does not meet dl the applicable requirements established by the
adminigering authority . . ., if--
(1) the information is submitted by the deadline established for its submission,
(2) the information can be verified,
(3) theinformation is not so incomplete that it cannot serve as ardiable basis
for reaching the applicable determination,
(4) the interested party has demonstrated that it acted to the best of its ability in
providing the information and meeting the requirements established by the
administering authority or the Commission with repect to the information, and
(5) the information can be used without undue difficulties.

Section 1677m dso provides, in relevant part, that if aresponseis deficient, Commerce “shal
promptly inform the person submitting the response of the nature of the deficiency and shdl, to the
extent practicable, provide that person with an opportunity to remedy or explain the deficiency in light
of the time limits established for the completion of investigations or reviews under thistitle” 19 U.S.C.

§ 1677m(d) (1994).

As discussed above, Commerce found pervasive errorsin USR' s data at verification. 1t found
that these errors (unattributed sales and misalocation of processing costs, buffing cogts, quantity

surcharges and respinning costs) undermined the credibility of the database as awhole.

AST claimsthat the errorsin USR’s database should be disregarded. Specificdly, it Satesthat
“[n]otwithstanding Commerce' s assertion that these errors undermined the integrity of USR’ s data,
even taken a their most adverse, the cited errors were confined to the processing portion (PROCESS)

—representing [ ] %° of U.S. price—of the total reported further manufacturing cost (FURMANU?2).

3Commerce argued at ord argument that thisfigureof [ (% isitsdf unrdlidble, asit is
caculated from data that the Department rgjected as inaccurate. Furthermore, it claimed, even if the
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Findly, as explained below, these purportedly serious errors either were not errors, or were
inggnificant in the aggregate and/or easly correctable; none of the errors undermines the generd
integrity of USR’'sresponse asawhole” Haintiffs Motion for Judgment Upon the Agency Record

Under USCIT R. 56.2 (“AST’sMotion™) at 7 (footnotes and punctuation omitted).

AST a0 argues that Commerce did not identify any “significant discrepancies or problemsin
USR'ssdesdad’ inits Verification Report, yet “ nevertheless asserted that certain isolated errors
rendered the entire USR database - including the verified U.S. sdles data and other adjustments --

unusable” 1d. at 6. Itindividualy atacks the errors found by Commerce*

1
TheErrors|dentified by Commer ce Congtitute Substantial Evidence
Supporting the Application of Total Facts Available.
Asto the unattributed sdes, AST clams that “USR undertook to comply with Commerce's
request [for the source of coil of sold products on a sdle-by-sde basig| by creating a computer program

that was able to match mogt, but not al, sdesto their source coil.” Id. at 7 (footnotes omitted).

figure were accurate, it is materid, as antidumping investigations are rife with figuressmdler than[  ].

“Inits Reply, AST dlaimstha the information (data on sales through AST’ s affiliated U.S.
resdler) was not perfect, but that at least some of it was usable. See Plaintiffs Reply Brief at 1 (“AST
has never asserted that there were no problems with USR’ s data, that Commerce was obligated to
correct those problems, or that resort to some form of [facts available] was inappropriate.”)
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AST then arguesthat “[i]n Imilar Stuations, including its investigations of other sted service
centers, Commerce has not rgjected the underlying submissions, but instead has adopted a reasonable

alocation methodology for sdes of unattributed origin.” 1d. at 8.

AST cites Certain Cut-to-L ength Carbon Sted Plate from Sweden, 60 Fed. Reg. 48502

(Dep't Commerce) (1995) (Prelim. Results) (“Steel Plate from Sweden’) as an example to support its

datement. In that case, however, Commerce verified that the distributor “could not identify the

supplying producer for saesto unrelated customers” Stedl Plate from Sweden at 48503 (emphasis

added). It dso verified that the price of the product was “set without regard to the supplying
producer.” Id. Commerce verified that the distributor “ accurately reported most of its expenses and

adjusments,” and therefore used its sdles ligting. 1d.

This caseis different. Commerce “found that [USR] could have supplied the Department with

the supplier names for these unattributed sales” Finad Determination at 30760 (emphasis added). It

was unable to verify alarge portion of the information it sampled from USR’ s database, and it
determined that the database as awhole was unrdiable. 1d. at 30760-61. Commerce sactionsin

Sted Plate from Sweden do not contradict its actions here.

AST clamsthat “[a]ny misdlocation of processing codts to products that underwent no further
processng was immaterid.” AST'sMotion at 9. It says*“[a]t verification Commerce found only a

angle sdle of unprocessed materia that had been allocated processing costs, and that sdle did not
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involve asde of AST materid. . . . [and that] the dlocation of minor processing costs to unprocessed
materiad were not biased 0 asto result in areduction inthe margin.”  1d. (footnotes omitted) (emphasis
inorigind). Furthermore, it argues that “Commerce basesits U.S. price caculation on average --
rather than transaction-specific -- prices and adjustments, thereby reducing the importance of
transaction-specific datain the proceedings. Thus, any overstatement of further processing costs for
one sale and understatement for another sdleis of little if any consequence’. Id. at 9-10 (footnotes
omitted). Therefore, AST concludes that “[t]he record does not support Commerce' s assertion that
‘severd of these errors served to understate the costs of further processing by shifting portions of these

costs to non-further-processed merchandise.’” 1d. at 9 (quoting Finad Determingtion at 30759).

Commerce, however, found errors in seven of the eighteen transactions it sampled at

veification. Finad Determination at 30759 (“[O]ur testing at verification reveded that costs for three of

the nine selected transactions were in error. \When the Department then selected nine additiona
transactions for review, four of these were found to contain errors.”). The errorsto which Commerce
refers were:

in ether the dlocation of processng codts or in the matching of input coils to output coils. In
two of these cases [USR] had assigned processing costs to products which had, in fact,
undergone no processing whatever. We note that this discrepancy arose from the input coils
and output coilsidentified by [USR]’s own computer program. In another transaction the
combined widths of the finished products were gregter than the origind width of the input coil
asidentified by the system, an obvious physical impossibility thet should have been identified by
[USR] asan error.
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Although AST is correct that the Department “bases its U.S. price cdculations on average. . .
prices and adjustments’, AST’ s Motion at 9, the average is inaccurate if the numbers averaged are
inaccurate. In addition, as Commerce argued at ord argument, AST certified on each of its
guestionnaire responses that the data submitted was correct, but at verification Commerce found that
much of the datawas incorrect. The cumulative effect of averaging cannot cure the inaccuracies
discovered. Therefore, AST’ s misdlocation of processing costsis materid to Commerce's

determination and is gppropriate for Commerce to congder.

AST argues that errors regarding buffing costs and quantity surcharges could have been
corrected by Commerce, and that respinning costs were not separately identifiable, but the total costs
were included, so Commerce should not have used errorsin reporting them as evidence in its facts
avalableandyss See AST' s Motion at 10-12.

a
Commerce Was Not Obligated to Correct AST'sErrors
in its Reported Buffing Costs.

Asto buffing costs, AST argues that “[o]f the[ ] USR reported sdes. . . atributed to AST,
only [ ] sales-- accounting for only [ ] % by volume -- had amisapplied buffing cost, and each of
these sdleswas identified to, and verified by, the Commerce verifiers. Thus, the few transactions for

which the pre-buffing cost was misapplied could be corrected easly.” |d. at 10 (footnotes omitted).
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The relation of a particular error to any particular volume of salesis hereimpertinent. Based on
the aggregated series of errors found at verification, Commerce concluded that the database was too

unreliableto use. Misgpplied pre-buffing costs are part of the evidence supporting that conclusion.

In fact, Commerce located at least some® of the misgpplied pre-buffing alocations &
verification. However, Commerceis not necessarily obligated to correct errors. Asthis court

explaned in Y amaha Motor Co., Ltd. v. United States:

It is the respondent's obligation to supply Commerce with accurate information. While
Commerce may have had the information to recaculate Y amahas selling expenses to correct
the overstatement, the court has stated that respondents “must submit accurate data’ and
“cannot expect Commerce, with its limited resources to serve as a surrogate to guarantee the
correctness of submissions.” In generd, Commerceis not required to correct a respondent's
errors when erroneous data is reported and not timely corrected.

YamahaMotor Co., Ltd. v. United States, 19 CIT 1349, 1359, 910 F. Supp 679, 687 (1995)

(citations omitted); see also NSK, Ltd. and NSK Corp. v. United States, 17 CIT 590, 825 F. Supp

315 (1993) (when the error is not obvious from the record, Commerce has no duty to correct it or

dlow for untimely filing of corrected deta).

SAST damsthat it submitted acomplete list of the errorsin Verification Exhibit 18. This
exhibit was presented to Commerce on the third day of the three-day verification. Commerce
accepted it into the record, but declined to verify the information contained therein, Seting that “AST’s
assartion that [USR] succeeded in identifying dl of the errorsis unsubstantiated, and could not be
verified in the time remaining. The only way to test this eeventh-hour claim would have been to re-
verify the entire further-manufacturing detabase” Find Determination at 30759. Commerce continued
“[w]e consider it ingppropriate for respondents to expect the Department to retest the entire further
manufacturing database on the last day of verification after the Department uncovers numerous errors
asareault of itsroutinetesting.” 1d.
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There are circumstances under which Commerceis required to correct or alow correction of

clericd errors. In Tehnoimportexport v. United States, 15 CIT 250, 258-59, 766 F. Supp 1169, 1178

(1991), this court held that asto clericd errors, “if the error was so egregious and so obvious that the
falure to correct it was an abuse of discretion and undermined the interests of justice, the Court may

remand the case to [Commerce] for adjustment of the caculations” Seeaso NTN Bearing Corp. V.

United States, 74 F.3d 1204 (Fed. Cir. 1995) (Commerce srefusal to consider correction of clerica
errors based upon the correction being an “ untimely submisson” is an abuse of discretion). However,

clerical errors are digtinguished from subgtantive errors, see World Finer Foods, Inc. v. United States,

2000 WL 897752 a *7 (CIT 2000), and result from inaccurate copying or duplication, or other amilar

unintentiona errors, see 19 C.F.R. § 351.224(f) (1999).

Here, AST’ sinaccurate reporting of datais a substantive error, not aclerica one® The error
was in the data reported by AST, not in copying records or recording data. Since the obligation for
reporting accurate data falls on AST, and Commerce was not obligated to correct the errors made by
AST in reporting its buffing costs, AST’ s contention that the errors were “easily correctable’ and

therefore not appropriate evidence of its noncooperation falls.

®AST has not dleged it to be aclerical error.
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b

Commerce Was Not Obligated to Correct AST'sErrors
in its Reported Quantity Surchar ges.

AST again argues that Commerce could have corrected AST’ s own mistakes about quantity
surcharges. It admitsthat “[t]he surcharge for USR’s small-volume saes should have been reported as
[ ] % of total reported further manufacturing costs, or aprice adjusment of [ ] %.” AST’sMotion
at 11 (punctuation omitted). It claims, however, that “ Commerce verified the correct amount of the
quantity surcharge adjustment that should have been gpplied, as well as the quantities to which this
adjustment should have been applied. Assuch, USR's
reported further manufacturing cost easily could be adjusted to account for the misapplied quantity

surcharges” 1d. at 11-12 (footnotes omitted).

As dtated above, Commerceis not obligated to correct mistakes made by the respondent

except in some circumstances of clerica errors.” Y amaha Motor Co., Ltd., 910 F. Supp at 687;

"Commerce must correct clerica errorsthat are obvious and egregious. In Tehnoimportexport,
15 CIT at 260, 766 F. Supp at 1178-79, the error at issue was a misreporting of rivet weightsin ball
bearings. The respondent filed corrected data el even days prior to the find determination and it was
rgjected by Commerce. The court stated:

Clearly, the correction was tendered at the last minute and [Commerce] acted

according to itsregulationsin rgecting it. However, if the error was o egregious and

S0 obvious that the failure to correct it was an abuse of discretion and undermined the

interests of justice, the Court may remand the case to [Commerce] for adjustment of

the calculations.

Id., 15 CIT at 258-59, 766 F. Supp at 1178 (emphasis added).

The court remanded the fina results to Commerce only as to a bearing modd where “the rivet
was shown to make up more than three times as great a percentage of the total gross weight asthe
outer ring, which in virtudly every other type of bearing forms a much more substantia proportion of
the bearing.” Id., 15 CIT at 259-60, 766 F. Supp at 1178. The court found this error obvious and
egregious, and Commerce s failure to correct the error an abuse of discretion. 1d., 15 CIT at 260, 766
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Tehnoimportexport, 15 CIT 250, 766 F. Supp 1169; NTN Bearing Corp., 74 F.3d 1204. Therefore,

its ahility to correct the mistakes does not mean either that it had to do so, nor that the mistakes could
not be used as evidence in Commerce s determination that application of tota facts available was
appropriate. To so hold would be to “shift [the respondent’ 5| burden to Commerce due to [the

respondent’s] own carelessness.” NSK, Ltd., 17 CIT at 593, 825 F. Supp at 319.

c
Errorsin Reported Respinning Costs are Appropriate Evidence
for Commerceto Consder in Making its
Total Facts Available Deter mination.
Findly, AST claimsthat although Commerce requested respinning® costs, which are part of
processing costs, they could not be separately reported because they are not separately identifiable.

AST’sMotion at 10. AST argues that “these expenses — which are common to al processed materia

—were included in the reported total costs.” Id.

F. Supp at 1179. See aso RHP Bearingsv. United States, 875 F. Supp 854, 857, 19 CIT 133, 136-
37 (1995) (applying Tehnoimportexport and upholding Commerce s determination); NSK Ltd. v.
United States, 798 F. Supp 721, 725, 16 CIT 745, 749 (1992) (applying Tehnoimportexport); Societe
Nouvelle de Roulementsv. United States, 910 F. Supp 689, 694, 19 CIT 1362, 1368 (1995)
(“Notwithstanding Commerce' s regulatory deadlines, where corrected information has been untimely
filed and rgjected by Commerce, the court may remand the case to Commerce for recadculation if the
error complained of ‘was so egregious and so obvious that the failure to correct it was an abuse of
discretion and undermined the interests of justice”.).

AST serorsin its reported buffing and quantity surcharge costs were not obvious and
egregious, and Commerce s refusa to correct them does not undermine the interests of justice. See
Tehnoimportexport, 766 F. Supp at 1178, 17 CIT 259-60 (erroneous rivet weight reported as 63.2%
of total gross weight, when other weights reported as between 9% and 22% of total).

8“Respinning’ is the process of re-coiling a portion of a coil after amaster coil has been cut.”
AST’sMotion at 10 n. 40.
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However, whether the find number was included or not, the discrepancy, or as Commerce
termed it, the “obvious physica impossibility,” of the input coil being narrower than the combined
widths of the final products was certainly alegitimate concern for Commerce to raise. The mismatching
of the coils cdled into question the reliability of the processing costs dlocation. Since the input and
output coils were not properly matched, it was impossible for the costs dlocated by AST to the
individua coilsto be correct. Particularly in light of the numerous other errors found by Commerce a
verification, the discrepancies in the reported respinning costs are reasonable evidence for Commerce

to rely upon in its finding that the database was unreliable.

The evidence identified by Commerce fulfills the sandard of substantid record evidencein
support of itsregjection of USR's database. 1t is“enough [evidence] to reasonably support [the]

concluson” that the database was unrdiable and unusable. See Primary Sted, 17 CIT at 1085, 834 F.

Supp at 1380 (quoting, Ceramica Regiomontana, SA., 10 CIT at 905, 636 F. Supp at 966).

2
AST’s Argument That Commer ce Should Have Given it an Opportunity
to Correct or Explain the ErrorsFails Because the Pervasive Errors
Were Discovered at Verification.
AST argues that Commerce should have given it an opportunity to correct or explain the errors
found. AST’sMotion at 12. It citesto 19 U.S.C. § 1677m(d), which states in relevant part that:
If the administering authority . . . determines that a response to a request for information under

this title does not comply with the request, the administering authority . . . shal promptly inform
the person submitting the response of the nature of the deficiency and shdl, to the extent
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practicable, provide that person with an opportunity to remedy or explain the deficiency in light
of the time limits established for the completion of investigations or reviews under thistitle.

19 U.S.C. § 1677m(d) (emphasis added).

Subsection (€) of the same statute states that:

In reaching a determination under section . . . 1675. . . of thistitle the administering
authority and the Commission shdl not decline to congder information that is submitted
by an interested party and is necessary to the determination but does not meet al the
gpplicable requirements established by the adminigtering authority or the Commission,
if—
(1) the information is submitted by the deadline established for its submisson,
(2) theinformation can be verified,
(3) theinformation is not so incomplete that it cannot serve as ardiable basis
for reaching the applicable determination,
(4) the interested party has demonstrated that it acted to the best of its ability in
providing the information and meeting the requirements established by the
administering authority or the Commission with repect to the information, and
(5) the information can be used without undue difficulties.

19 U.S.C. § 1677m(e) (1994) (emphasis added).

AST saysthat “[i]f in fact Commerce believed that these problems rendered the submissions
deficient or unusable, it was obligated promptly to inform AST and USR of the nature of the deficiency
and to afford AST and USR ‘an opportunity to remedy or explain the deficiency in light of thetime
limits established for completion of investigations. . . .”” AST’sMotion at 12. Since Commerce did not
issue supplementa questionnaires or pecifically mention these problemsin the verification agendas, and
“it conducted verifications of USR's database’, it argues that “ Commerce did not percelve these

previoudy disclosed problems as rendering the database inherently unusable.” 1d.
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The argument miscongtrues the statute. The issue is not whether Commerce found the database
inherently unusable, but rather if it wasin fact unusable. Commerce found that the pervasive errors

rendered it actudly unusable, Find Determination at 30759, and it discovered the pervasive nature of

the errors at verification. Since Commerce could not have known that the errors rendered the database
unusable prior to verification, it was impracticable for it to issue supplemental questionnaires or

verification agendas addressing the errors.

Under the statutes previoudy quoted, Commerce was under no obligation to request corrected
submissons from AST &fter the errors were discovered at verification. AST had a statutory obligation
to prepare an accurate and complete record in response to questions plainly asked. See Yamaha

Motor Co., Ltd., 910 F. Supp at 687; see dso Olympic Adhesives, Inc. v. United States, 899 F.2d

1565, 1571-72 (Fed. Cir. 1990). The database information was clearly requested, and AST failed to
provide complete, accurate responses. The errors here were pervasive, and undiscovered before
verification, which rendered impracticable correction by AST of its submissons. The “time remaining

for completion of the investigation” was 72 days.®

The Preliminary Determinationwas issued on January 4, 1999. 64 Fed. Reg. 116. 19 U.S.C.
§ 1673d(1) (1994) providesthat “[w]ithin 75 days after the date of its preliminary determination under
section 1673b(b) of thistitle, the administering authority shal make afind determination”. Section
1677d(2) providesthat “[t]he adminigtering authority may postpone making the fina determination
under paragraph (1) until not later than the 135" day after” the preliminary determination. 19 U.S.C. §
1677d(2) (1994). Therefore, the Fina Determination had to beissued, at the very latest, by May 19,
1999. (It was actudly issued on that date, though it was published in the Federal Register on June 8,
1999.) Verification took place beginning on March 8, 1999. Therefore, Commerce had only 72 days
remaining in its satutory period for the investigation, which induded dlowing for dl parties to submit
case briefs, a public hearing (which had been requested by both petitioners and respondents, but which
request was later withdrawn by both), and preparation and issuance of the Find Determination
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Commerce gtated itsjudtification for not alowing correction of the data. 1t said:

The fact remains unchalenged that for two days of a scheduled three-day verification we tested
anumber of further- manufactured transactions to assess the rdiability of [USR]'s methodology
for reporting costs and discovered numerous errors. [USR] claimed on the last day of
verification that it had reviewed its further-manufacturing data and isolated the magnitude of
these errors. AST's assartion that [USR] succeeded in identifying dl of the errorsis
unsubstantiated, and could not be verified in the time remaining. The only way to tegt this
eleventh-hour clam would have been to re-verify the entire further-manufacturing databese. . . .
We consider it ingppropriate for respondents to expect the Department to retest the entire
further manufacturing database on the last day of verification after the Department uncovers
numerous errors as a result of its routine testing. Furthermore, the requirements of section
782(d) that the Department provide a respondent the opportunity to remedy such errorsis
ingpplicable. Rather, aswe gated in Certain Cut-to-Length Carbon Steel Plate from
Sweden,

[w]e believe [respondent] SSAB has misconstrued the notice provisions of section
782(d) of the [Tariff] Act. Specificdly, we find SSAB's arguments that the Department
was required to notify it and provide an opportunity to remedly its verification falure are
unsupported. The provisions of section 782(d) apply to instances where "aresponse to
areguest for information” does not comply with the request. Thus, after reviewing a
guestionnaire response, the Department will provide a respondent with notices of
deficiencies in that response. However, after the Department's verifiersfind that a
response cannot be verified, the statute does not require, nor even suggest, that the
Department provide the respondent with an opportunity to submit another response.

Certain Cut-to-Length Carbon Steel Plate from Sweden, 62 Fed. Reg. 18396, 18401,
April 15, 1997.

In this case a partid correction is not a viable option, because of both the high percentage of
errors found through our sample testing and the fact that some of the errors cannot be corrected
with information on the record.

Finad Determination at 30759-60 (emphasis added).

AST “dso dispute[s] Commerce' s contention that USR' s efforts to correct the problems with
the cost database * could not be verified in thetimeremaining’ a verification.” AST sMotion at 13

(footnotes omitted). It argues:
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In fact, by their conduct the verifiersindicated that these data had been verified. At the start of
the third day of the cogt verification USR gave the verifiers a complete description of the
programming errors and alist of the problematic transactions. The verifiers accepted the
documentation, reviewed it, asked company officids questions about it, and then incorporated it
into the record of this proceeding. The verifiers then proceeded with and completed the rest of
the verification ahead of schedule, in fact changing their travel plansto take an earlier flight
home.

1d. (footnotes omitted) (emphasisin origind).

Identification of errors and problems does not necessarily produce corrected data. Rather, it
givesrise to an opportunity to correct; an opportunity not taken by AST. That the verifiersleft earlier
than planned does not necessarily indicate anything. Various conclusions can be drawn from an early
departure; oneis that the data was so useless that there was no point in staying. The court isin no

position to make any inferences.

Theterms of 19 U.S.C. § 1677m(e) do not obligate Commerce to permit aremedia response
by AST. All five criteriaenumerated in that section must be met before its provisions apply. See 19
U.S.C. 8 1677m(e) (1994). Theinformation submitted by AST could not be verified. Find
Determinationat 30758-59. Without the need to anayze the other four criteria, the database prepared
by USR does not fulfill the criteria of 8 1677m(e), and Commerce did not have to give AST and USR

an opportunity to submit corrected data after verification.
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3

Commerce' s Application of Adver se Facts Available Was Proper
Because its Determination That AST Did Not Cooper ate
to the Best of its Ability I's Supported by Substantial Record Evidence
and in Accordance with Law.

In addition to facts available, if Commerce finds that the respondent did not cooperate to the
best of its ahility, it can gpply an adverseinference. The Satute provides:

If the administering authority . . . finds that an interested party has failed to cooperate by not

acting to the best of its ability to comply with arequest for information from the administering

authority . . . , the administering authority . . . , in reaching the applicable determination under

this subtitle, may use an inference that is adverse to the interests of that party in sdecting from

among facts otherwise available.

19 U.S.C. §1677¢e(b) (1994). See also Mannesmannrohren-Werke AG v. United States, 77 F.Supp.

2d 1302, 1313 (CIT 1999) (“Mannesmann I”) (* Once Commerce determines that use of facts
avallableiswarranted, 19 U.S.C. § 1677¢e(b) (1994) further permits Commerce to apply an adverse

inferenceif it makes the additiond finding that ‘ an interested party has failed to cooperate by not acting

to the best of its ability to comply with arequest for information.’”); Ferro Union, Inc. v. United States,
44 F.Supp. 2d 1310, 1330 (CIT 1999) (Before applying an adverse inference, Commerce must find

“that a respondent could have complied, and failed to do s0.”).

Commerce found that the errors it discovered in USR’ s database showed that AST had not
cooperated fully because it did not respond to the best of its ability. It said:

[N]ot only do such fundamenta errors as found at verification raise concerns as to the vaidity
of the data not directly tested, but they aso demondtrate that the respondent failed to act to the
best of its ability to report such information. Indeed, a reasonable check by company officids
could have shown that (1) products that underwent no further processng were being assgned
further-processing costs, (2) further-processed products were not being assigned further-
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processing costs, (3) coils passing through certain processes were not being alocated any cost
for the process, and (4) the output width of dit coils generated by a given master coil exceeded
the origind width of thet input coil.

.. . As discussed above, we find that AST, as the respondent, did not cooperate by failing to
comply to the best of its ability to provide the CEP information requested by the Department. . .

With respect to the unattributed downstream sdes reported by [USR], we determine, pursuant
to section 776(a) of the Act, that it is appropriate to apply facts otherwise available to these
sdes, because these sdes were unverifiable. . . . At verification, we found that [USR] could
have supplied the Department with the supplier names for these unattributed sales. . . .
Therefore, we determine that pursuant to section 776(b), the use of adverse facts avallable is
gppropriate for the entirety of the data submitted by [USR].

Finad Determination at 30760 (emphasis added).

Record evidence supports the conclusion that AST did not cooperate to the best of its ability.
The errors described by Commerce and reviewed by the court in its determination that application of
total facts available was gppropriate were widespread. At verification Commerce was able to identify

many of the errors usang only the information avalableto AST and USR.

“Thefirg step identified in the Department’ s verification agenda calls for the respondent, at the
outset of verification, to present any errors or corrections found during its preparation for the
verification. None of the errors discussed here were presented by [USR] at the outset of verification.”

Find Determination at 30759. Had AST checked the data submitted, it could have identified errors

and corrected them. It did not.
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AST andogizes this case to Color Picture Tubes from Japan, and argues that “[t]he mere

exisence of errors or omissonsin aparty’s responsesis not evidence of a purposeful falureto

cooperate’. AST’sMotion at 18 (footnotes omitted). In that case, Commerce Stated:

Given theleve of aion by Mitsubishi, induding timely submission of itsinitid and

supplemental questionnaire responses as well asits participation in a verification of its deta, the
absence of CV datafor these sales does not warrant the use of adverse facts available pursuant
to section 776(b). On the contrary, for more than 93 percent of its U.S. sales of subject
merchandise during the POR [period of review] Mitsubishi provided information such that we
are able to calculate an accurate margin. For the relaively few saesfor which we had no CV
data we exercised our discretion under section 776(a) to determine how to apply facts
available to account for the missing data.

Calor Ficture Tubes From Japan; Find Results of Antidumping Adminigtrative Review, 62 Fed. Reg.

34201, 34209 (Dep't Commerce 1997) (emphasis added).

Color Picture Tubes From Japan is Smply not andlogous. AST was not particularly

cooperative, and the data it submitted was unrdiable and unusable. That is not the Color Picture Tubes

from Japan Situation, where data on 93% of the sales was provided.

The requirement that Commerce find the respondent did not comply “to the best of its ability” a
least implies aduty on the respondent to make its response reasonably accurate. Where the relevant
information was available to the respondent, its failure to use the information and accurately report the
data requested by Commerce is evidence of itsfallure to meet the sandard. Commerce' s gpplication
of the adverse inference of 19 U.S.C. § 1677&(b) is thus supported by substantia record evidence and

in accordance with law.
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4
Commerce's Choice of Adverse Facts Available |sRemanded aslt is
Unsupported by Substantial Record Evidence and Not in Accordance with Law
Because Commer ce Failed to Subtract Expensesfrom the
U.S. Sales Before Applying the Margin.
Commerceis given wide latitude to select the facts gpplied. Asthis court stated in

Mannesmann |, “the ultimate choice of facts available is a matter largely reserved to Commerce's

discretion.” Mannesmann |, 77 F.Supp. 2d at 1325 n.13 (citing, Allied-Signal Aerospace Co. V.

United States, 996 F.2d 1185, 1191 (Fed. Cir. 1993) “(recognizing that, as Congress did not explicitly
define what condtitutes BIA (now facts otherwise available), Commerce's ‘ congruction of the [BIA]

statute must be accorded considerable deference’).”).

Commerce sdiscretion is not unfettered, as discussed in Mannesmannrohren-Werke AG v.

United States, 120 F.Supp. 2d 1075 (CIT 2000) (“Mannesmann 11”), where this court states:

InE. LIi De Cecco, the CIT had held the figure Commerce applied as adverse facts available
was “thoroughly discredited and uncorroborated.” F. LIi De Cecco, 216 F.3d at 1030
(quotations omitted). The Federd Circuit affirmed, noting that dthough “it iswithin
Commerce' s discretion to choose which sources and facts it will rely on to support an adverse
inference when a respondent has been shown to be uncooperative. . . Commerce' s discretion
inthese matters. . . isnot unbounded.” 1d. at 1032.” It goes on to say that it is not to choose
ahuge amount thet istotaly unrdated to the actud amount, but it isto have a certain amount
added as a deterrent.

Mannesmann Il at 1677 n. 4.
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Commerce isguided in its choice of adverse facts available by satute. 19 U.S.C. 8§ 1677¢(b)
(1994) gives anonexclusive list of sources of the adverse facts that Commerce may apply. It states, in
relevant part:

Such adverse inference may include reliance on information derived from —
(2) the petition,
(2) afind determination in the investigation under this subtitle,
(3) any previous review under section 1675 of thistitle or determination under section
1675b of thistitle, or
(4) any other information placed on the record.

19 U.S.C. § 1677e(b) (1994).

In this case Commerce stated:

As adverse facts avail able, we have assigned the highest non-aberrational margin caculated for
thisfinad determination to the weighted-average unit vaue for sales reported by [USR]. To
determine the highest non-aberrationa margin we examined the frequency digtribution of the
margins calculated from AST’ s reported data. We found that roughly 28 percent of AST's
transactions fell within areasonably narrow range of 20 to 29 percent; we selected the highest
of these as reflecting the highest non-aberrational margin. Further detail on our sdlection of the
facts-available margin is contained in the Analysis Memorandum. We then multiplied the
resulting unit margin by the total quantity of resales of subject merchandise by [USR]. Thistotal
quantity includes that materid affirmatively verified as being of AST origin, aswell asaportion
of the merchandise of unidentified origin alocated to AST. Since we are relying on verified
datafor use as adverse facts available for these unattributed sales, corroboration under 776(C)
IS not necessary.

Fina Determination at 30760 (citations omitted) (emphasis added).

AST clamsthat “the adverse [facts available] that Commerce chose to apply in this case are
incongstent with its legd obligations and past practices in Smilar Stuations” AST’sMotion at 23.

Specificaly it argues that Commerce “failed to deduct any of USR'sand AST USA’s verified



expenses,” those being “AST USA’s further manufacturing costs, movement expenses, circumstance-
of-sale adjustments;, indirect sdlling expenses, and packing costs.” 1d. at 24-25 (footnotes omitted).*®
It argues that Commerce cannot regject verified information in favor of less probative data. 1n support it

cites Nationa Sted Corp. v. United States, 20 CIT 100, 913 F. Supp 593 (1996) (“Nationa Stedl

11”), inwhich the court stated that “ Commerce' s actions may be unreasonable if ‘the agency . . . [has] .
.. rgect[ed] low margin information in favor of high margin information that was demongtrably less

probative. . .” National Sted 11 at 103, 596 (quoting Rhone Poulenc, Inc. v. United States, 899 F.2d

1185, 1190 (Fed. Cir. 1990) (dterationsin origind).

AST dso damsthat by not adjusting the gross sdlling price to reflect the deductions,
Commerce digtorted the intended results of its caculations. AST’sMotion at 25. It argues:

Commerce' s use of an unadjusted gross selling price as the basis for caculating the [facts
available] margin isinherently distortive and unreasonable. The surrogate percentage margin
gpplied to the USR sdes—the highest dlegedly “non-aberrant” margin calculated with respect
to AST’ sother U.S. sdles—wasitsdf caculated by multiplying the margin of dumping on those
sales by the adjusted net U.S. price of the U.S. sdlesin question. Thus, the surrogate
percentage margin that Commerce gpplied was an adverse measure of USR’ s dumping margin
expressed in terms of net —not gross— U.S. prices. Commerce' s subsequent application of
this surrogate margin to the average gross price of USR’s sdes therefore mixed “ gpples and
oranges,” digtorting the intended results. Thereis no plausble justification for this approach.

At ord argument AST claimed that by not subtracting movement and sdlling expenses from
AST’s U.S. salesfigures before applying the antidumping margin, Commerce' s application of a29%
margin effectively imposed aduty of [ ].
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The Government contends that Commerce did include deductions for movement and selling
expenses, because such deductions are part of the caculated margin. Defendant’ s Response to

Plantiffs Motion at 17. It citesto the Prdiminary Reaults, in which Commerce stated:

We cdculated CEP, in accordance with subsections 772(b) of the Act . . . We aso made
deductions for movement expenses in accordance with section 772(c)(2)(A) of the Act; these
included, where gppropriate, freight equalization charges, foreign inland freight, marine
insurance, U.S. customs duties, U.S. inland freight, foreign brokerage and handling,
internationa freight, foreign inland insurance, and U.S. warehousing expenses. In accordance
with section 772(d)(1) of the Act, we deducted those sdlling expenses associated with
economic activities occurring in the United States, including direct sdlling expenses (credit costs,
warranty expenses and technica sdlling expenses), inventory carrying costs, and indirect selling
expenses.

Preiminary Results, 64 Fed. Reg. at 121 (emphasis added).

Since“[@ cdculated margin dready accounts for deductions for movement and sdlling

expenses’, the Government argues, “AST’ sreliance on National Stedl 11 ismisplaced.” Defendant’s

Response to Plaintiffs Motion at 17.

However, AST clams that this argument actually supportsits own postion. It argues.

As Defendant now concedes, the [facts available] percentage margin applied to the USR sdes
was calculated on the basis of, and expressed as, a percentage of U.S. pricesthat are net of
movement and sdlling expenses. Accordingly, to maintain consistency, this percentage margin
should have been gpplied to a USR price that likewise was net of movement and sdlling
expenses. To apply this percentage — as Commerce did in this case — to a gross price that
includes additional movement expenses, sdling expenses, and further-manufacturing expenses
arbitrarily inflates and digtorts the resulting dumping calculation by this difference.

AST’sReply a 11 (emphasisin origind).
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Commerce cdculated a margin from net sales and applied it to gross sdes. The gpparent
incluson of movement and sdlling expenses would digtort the find cdculation. Although “Commerceis
in the best position, based on its expert knowledge of the market and the individua respondent, to
select adverse facts that will create the proper deterrent to non-cooperation with itsinvestigations and
assure areasonable margin’, it may not impose that margin in such away asto digtort the intended
result or to result in the impogtion of “punitive, aberrationd, or uncorroborated margins” E. Lli De

Cecco, 216 F.3d at 1032. Since Commerce' s gpplication of adverse facts available is unsupported by

substantial record evidence, it is not in accordance with law. The Find Determination is remanded to

Commerceto gpply its adverse facts available margin to U.S. sales net of verified expenses.

B
Commerce' s Application of Adverse Facts Availableto AST'’s
Additional U.S. Sales|s Supported by Substantial Record Evidence
and in Accordance with Law.
Commerce rgjected AST’ s belated attempts to introduce data on 84 U.S. sales that had been
omitted from its questionnaire responses. The sales comprised [ ] of thetotd U.S. sales
volume. See Defendant’s Response to Plaintiffs Motion at 21. Having rejected the dataas an

untimely questionnaire response, Commerce gpplied facts avallable. Finding that AST had not

cooperated to the best of its ability, Commerce applied an adverse inference. Finad Determination at

30757.
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1

Substantial Record Evidence Supports Commerce's
Rejection of the Additional Sales.

AST clamsthat Commerce was not justified in rgecting its additiona sdesdata. See AST's
Motion at 13-17 (“Commerce s decision to rgject the Additiona Salesis not supported by substantial

evidence on the record or otherwise in accordance with law.”). 1

However, asthe court stated in its earlier opinion on AST’s Motion to Expand the
Adminigrative Record, “The additiona sdes data was returned to AST as an untimely questionnaire

response.” Acciai Specidi Terni Sp.A. v. United States, 120 F.Supp. 2d 1101, 1102 (*Accia 17)

(dting Find Determination at 30757 n. 6 ("We subsequently rejected other attempts that AST made to
submit thisinformation, pursuant to section 351.302(d) of the Department's regulations, because it was
untimely filed.").). Asearlier noted, “ Commerce had no statutory obligation to include rejected
documents in the adminigtrative record, and no Smilar materias wereincluded in the record.” Id. at
1104 (footnote omitted). The court denied AST’ s Motion to Expand the Administrative Record,
thereby leaving the gap created by AST’ sfailure to respond fully to Commerce' s questionnaires. See

id. at 1108.

As dtated above, 19 U.S.C. 8 1677e(a) providesthat if a party “withholds information that has

been requested by the administering authority” or “provides such information but the information cannot

1At oral argument AST conceded that the sales were submitted late, but maintained that the
Department could have accepted the data and verified it without undue prejudice to Commerce, but
that it chose not to do so.
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be verified,” Commerce “shdl . . . use the facts otherwise available in reaching the applicable
determination under this subtitle” 19 U.S.C. 8§ 1677¢e(a) (1994). Sincethefull listing of U.S. sdles

lacked these 84 sdes, it was gppropriate for Commerce to apply facts available to fill the void.

2

Substantial Record Evidence Supports Commerce' s Decision to
Apply Adverse Facts Available.

Asdiscussed above, if Commerce finds that the respondent did not cooperate to the best of its
ability, it can gpply an adverse inference when applying facts available. 19 U.S.C. § 1677e(b) (1994).
In regard to the omitted U.S. sales, Commerce stated:

Failure to report sgnificant amounts of import data, such as U.S. sdles data, indicates alack of

best efforts, unless there are extenuating circumstances that explain the fallure. Thereisno

evidence of such circumstancesin this case. Asnoted in the Verification Report of AST USA,
AST dated at verification that it did not know the reasons why these sales were excluded.

Find Determination at 30757.

Commerce requested the information from AST severd times. It Sated:
Although we repestedly gave AST the opportunity to submit deta pertaining to its sales

database, AST did not submit its additional U.S. sales until three days prior to the start of
verification of AST in Terni, Itdy, wel after the deadlines for responding to our questionnaires.
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AST offers no citations to record evidence that supports afinding of extenuating circumstances,
let done that would undermine Commerce s finding that none existed, or that indicates that it lacked the

ability to provide thisinformation at the proper timein the investigation.

AST argues that “to apply adverse [facts available], Commerce must demonstrate based on
record evidence that a respondent’ s non-cooperation was purposeful; inadvertent errorsin a
respondent’ s factua submissions do not justify the gpplication of adverse [facts available].” AST’s
Motion a 17. AST isincorrect.*? Commerce does not need to show intentional non-cooperation; it
needs only to show that AST did not respond to the best of its ability. 19 U.S.C. § 1677e(b) (1994).
See Mannesmann 11, 120 F.Supp. 2d at 1083 (the respondent’ s “aleged good faith does not relieve its
burden to respond to the best of its ability.”). If Commerceis correct in itsfinding that AST had the
ability to respond completdy and failed to do 0, it met the statutory requirement. That finding,

however, must be supported by substantia record evidence.

12AST conceded its error at oral argument, acknowledging that the correct standard is whether
the respondent acted to the best of its ability. 1t maintained, however, that a mistake in the data
submitted is not enough to support gpplication of adverse facts available, and cited to Nippon Sted
Corp. v. United States, 118 F.Supp. 2d 1366, 1378 (CIT 2000) (stating that in that case, “[t]he only
guestion relevant to the issue of non-cooperation is whether Commerce found [the respondent]’ s failure
to provide the requested [data] to congtitute anything more than an inadvertent error.” (interna quotes
omitted) (quoting Mannesmann 1), and Mannesmann | (Sating that “without further explanation by
Commerce, the Court will not infer that a respondent's failure to respond congtitutes substantial
evidence that it failed to cooperate to the best of its ability.”).
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AST clamsthat it wasnot. It cites Natice of Find Determination of Sales at Not Less Than

Far Vdue Stanless Sted Bar from Itdy, 59 Fed. Reg. 66921 (Dep’t Commerce) (1994) (“Sanless

Sted Bar From Italy”) and clams that:

In Stainless Sted Bar from Italy, the respondent had to compileits U.S. sdeslisting manualy
and, in so doing, inadvertently failed to report “ardatively smal portion” of itsU.S. sdes.
There, unlike here, Commerce discovered the unreported U.S. sdes at verification and, despite
the fact that the sales had not been reported prior to verification, verified that the gross unit
prices for the unreported sales were comparable to those for reported sales of the same
products. In arguing againgt the application of adverse BIA, the respondent explained that its
omission of the unreported saes was unintentiona and that Commerce had confirmed that the
prices for the unreported sales were comparable to those in reported sales. Based on these
congderations, Commerce determined that “it is reasonable to fill this gap with aneutra
surrogate” and “assigned { the respondent’ s} overal weighted-average caculated margin to
these unreported saes.”

AST’sMotion at 22 (footnotes omitted).

AST clamsthat the present case differsfrom Stainless Sted Bar from Italy in that “AST

affirmatively attempted to report the Additiond Sdes both before and at verification and invited

Commerce to verify the information contained in the Additional Sdeslisting.” 1d.

AST’ srdiance on Sanless Sed Bar from Ity is misplaced. Asnoted by AST, the sdes

omitted from the respondent’ s questionnaire responses in that case accounted for only a
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“relatively smdl portion” of the overal sdes. Inthiscase, AST’ s additiond sales accounted for
[ ] of thetotd U.S. sdesby volume. See Defendant’ s Response to Plaintiffs Motiona 21. That is

not asmal number.

Additiondly, in Stainless Sted Bar from Italy, Commerce found that “unique circumstances’

existed that did not warrant an adverse inference. Stainless Sted Bar from Italy at 66925. Specifically

it found that “[i]n light of the circumstances surrounding the omission, the limited number of transactions
involved, and the overall accuracy of [the respondent’§| response, the Department determinesthat it is
reasonable to fill this gap with aneutral surrogate.” 1d. (citations omitted). In this case Commerce has

found no specid circumstances mitigating AST’ s fallure to respond to the best of its ahility.

Fndly, evenin Sainless Stedl Bar from Ity Commerce said “the Department was under no

obligation to accept or review these sdles during verification”. Id. The same holds true here.

It is the respondent’ s obligation to respond to Commerce sinquiries to the best of its ability;

thismeansthat if it, for some reason, is unable to respond, Commerce may find that it did respond to

the best of its ahility despite submitting deficient responses. Mannesmann |l at 1083. In thiscase, AST

has made no dlegations that it could not provide the additiond U.S. sdes. It dlamsthat the omisson

was inadvertent; inadvertence is not the same as indbility.
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Subgtantia reco