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OGPl NI ON

RESTANI, Judge: This matter is before the court on a notion

for judgnent on the agency record pursuant to USCIT Rul e 56. 2,



brought by SeAH Steel Corporation (“SeAH or “plaintiff”), the
respondent in the underlying antidunping adm nistrative review.
SeAH chal | enges the date of sale determ nation nade by the United
States Departnent of Commerce (“Departnent” or “Commerce”) in Gl

Country Tubul ar Goods from Korea, 65 Fed. Reg. 13,364 (Dep’'t

Comm 2000) (final admn. rev.) [hereinafter “Final Results”].

Def endant -i nt ervenors Maveri ck Tube Corporation and Lone Star
St eel Conpany request that this court affirmthe Departnent’s

det erm nati on

JURI SDI CTI ON AND STANDARD OF REVI EW
The court has jurisdiction pursuant to 28 U S.C. 8§ 1581(c)
(1994). In reviewwng final determ nations in antidunping duty
i nvestigations, this court will hold unlawful those
determ nations of Commerce found to be “unsupported by
substantial evidence on the record, or otherwi se not in

accordance wwth law.” 19 U S.C. 8§ 1516a(b)(1)(B)(1).

DI SCUSSI ON
Fact s
I n Septenber of 1998, Commerce initiated an anti dunping
adm nistrative review of oil country tubular goods (“OCTG) from

Korea for the August 1997 through July 1998 period of review
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(“POR’). Initiation of Antidunping and Countervailing Duty

Adnmi ni strative Reviews and Requests for Revocation in Part, 63

Fed. Reg. 51,893, 51,894 (Dep’'t Comm 1998). When responding to
the Departnent’s initial questionnaire and first suppl enenta
guestionnaire, SeAH stated that invoice date was the appropriate
date of sale for its third-country sales and provi ded Comrerce
wi th sanple sal es docunentation to substantiate its claim See

Suppl enment al Questionnaire Response (Jan. 15, 1999), at 7 & Exh.

A-26, C R Doc. 9, SeAH App., Tab CR 9, at 2 & Exh. A-26; Section

B Questionnaire Response (Dec. 3, 1998), at 10, C R Doc. 5, SeAH

App., Tab CR 5, at 3; Section A Questionnaire Response (Nov. 2,

1998), at A-18 & Exh. A-8, C R Doc. 2, SeAH App., Tab CR 2, at 2
& Exh. A-8. In its second supplenental questionnaire response,
SeAH revised its earlier characterization of the date of sale,
insisting that contract date was a nore appropri ate date of sale.

See Supplenental Questionnaire Response (Mar. 19, 1999), at 17,

C.R Doc. 13, SeAH App., Tab CR 13, at 2. SeAH maintained its
position on the proper date of sale for third-country sales in
its third suppl enental questionnaire response, but in respondi ng
to the Departnent’s specific question regardi ng possi bl e changes
in the terms of the purchase order, SeAH acknow edged that the
paynment ternms did change after the contract date for one of its

third-country orders. Supplenental Questionnaire Response (June




10, 1999), at 4 & Exh. A-34, C R Doc. 15, SeAH App., Tab CR 15,
at 2 & Exh. A-34.

Commerce determned for the prelimnary results that the
date of sale for third-country sales should be invoice date. See

| ssues & Dec. Mem to Final Results (March 13, 2000), at cnt. 1

C.R Doc. 22, SeAH App., Tab CR22 at 2-7 [hereinafter |ssues
Mem]. After briefing by all interested parties on the date of
sal e issue, Commerce maintained its determ nation that invoice
date was the nore appropriate date of sale for third-country
sales. See id. The Departnent rejected SeAH s argunents based
on the foll ow ng observations: (1) respondent had failed to
submt docunentation sufficient to show that material terns of
sal e had not changed after the contract date; (2) the record
reveal ed changes in material terns of sale, particularly paynent
terms for subject nmerchandi se and other terns for non-subject
mer chandi se; (3) lag tines between contract date and invoice
date, previously found to warrant contract date in another case,
did not justify such a determnation in the instant case; and (4)
the circunstances surroundi ng the Asian financial crisis, which
occurred in part during the POR, were insufficient under these
facts to warrant departure fromthe presunption in favor of

i nvoi ce date as the date of sale. See id.

1. Analysis



Pursuant to 19 C F.R 8 351.401(i) (2000), the Departnent
will “normally” enploy the invoice date as the date of sale for
the rel evant product, if the invoice date is reflected in the
respondent’ s busi ness records. Conmerce may apply a date of sale
other than invoice date, however, if it is “satisfied” that
anot her proposed date “better reflects” the date on which the
“material terns of sale” are established. 19 CF.R 8§
351.401(i). Departnent practice has interpreted “material terns
of sale” to include price, quantity, and paynent terns. See,

e.q., Certain Cold-Rolled Flat-Rolled Carbon-Quality Steel

Products fromBrazil, 65 Fed. Reg. 5554, 5575 (Dep’t Comm 2000)

(final determ) (paynment terns); Stainless Steel Sheet and Strip

in Coils fromthe Republic of Korea, 64 Fed. Reg. 30,664, 30,679

(Dep’t Comm 1999) (final determ) (price and quantity). The
Departnent may exercise its discretion to rely on a date other
than invoice date for the date of sale only if “material terns”
are not subject to change between the proposed date and the

i nvoi ce date, or the agency provides a rational explanation as to
why the alternative date “better reflects” the date when

“material terns” are established. See Thai Pineapple Canni ng

| ndus. Corp., Ltd. v. United States, No. 98-03-00487, 2000 W

174986, at *2 (Ct. Int’l Trade 2000).
Commerce correctly applied its regulatory presunption in

favor of invoice date when conducting its date of sale analysis



in this case. Respondent’s docunentation “kept in the ordinary
course of business,” 19 CF.R § 351.401(i), identified invoice
dates, which served as the presunptive basis for the date of

sale. See Supplenental Questionnaire Response (Jan. 15, 1999),

at Exh. A-26, 14, 16-17, SeAH App., Tab CR 9, at Exh. A-26, 14,
16-17. Applying this presunption, Conmerce concluded that SeAH
did not provide the agency with sufficient docunentation to
eval uate SeAH s claimthat contract date “better reflects” the

date of sale than invoice date.!' For exanple, the sales contract

! Plaintiff clainms that Conmerce’s reliance on invoice
date, based in part on the lack of sufficient sales
docunent ati on, constituted an i nperm ssi ble adverse inference in
t he absence of a finding that SeAH had been uncooperative. See
Pl.”s Br. at 16 n.9. Plaintiff m sunderstands the nature of the
regul atory presunption in 19 CF. R 8§ 351.401(i). Unlike the
situation warranting the application of adverse facts avail able
pursuant to 19 U.S.C. 8§ 1677e(b), the Departnent here did not
penal i ze respondent for its failure to submt properly requested
information that was necessary for the agency to performits
dunpi ng analysis. . Mannesmannrohren-Wrke AGv. United
States, 120 F. Supp. 2d 1075, 1081-87 (C. Int’| Trade 2000)
(uphol di ng application of adverse facts avail abl e because
respondent failed to act to best of its ability in responding to
agency’s request for information). Rather, the plain | anguage of
19 CF.R 8 351.401(i) puts on notice the party seeking to avoid
use of invoice date as the date of sale, whether petitioner or
respondent, that such party nust bring to the agency’ s attention
sufficient information to “satisfy” the Departnent that an
alternative date “better reflects” the date upon which materi al
terns were established. See Allied Tube & Conduit Corp. V.
United States, No. 99-11-00715, 2001 W 47002, *3-4 (Ct. Int’|
Trade 2001). See also Antidunping Duties; Countervailing Duties,
62 Fed. Reg. 27,296, 27,348-49 (Dep’'t Conm 1997) [hereinafter
Final Rule]. Were, as here, the party proposing an alternative
date provides the Departnment with insufficient docunentation for
t he agency to determ ne whether material terns were established
at an earlier date, Commerce may (and indeed nust) rely on

(continued...)
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identified the quantity of total OCTG requested by SeAH s
custoner, without regard to size specifications. See

Suppl enent al Questionnaire Response (Jan. 15, 1999), at Exh. A-

26, 6-7, SeAH App., Tab CR 9, at Exh. A-26, 6-7. The
correspondi ng invoi ces, however, were itemzed to reflect
delivered quantities of OCTG of specific size as opposed to an
aggregate quantity of OCTG See id. at Exh. A-26, 14, 16-17
SeAH App., Tab CR 9, at Exh. A-26, 14, 16-17. The Depart nent
could not determne fromthis information whether the quantities
ordered of size-specific OCTG had remai ned the sane fromthe
contract date to the invoice date. Simlarly, while respondent’s
subm ssions included docunentation from shipnments made in two
nmont hs, the sales contract had specified that shipnments were to

be during four nonths. Conpare id. at Exh. A-26, 7, SeAH App.

Tab CR 9, at Exh. A-26, 7 (identifying four nonths of delivery)
with id. at Exh. A-26, 14, 16-17, SeAH App., Tab CR 9, at Exh. A-
26, 14, 16-17 (identifying two delivery nonths). A conplete
conpari son of the sales contract’s material terns with those
found in the invoices could not have been achi eved w thout the

additional two nonths’ invoices.? Respondent’s failure to

(...continued)

i nvoi ce date pursuant to 19 CF. R 8 351.401(i). Such reliance
does not contravene the requirenments of 19 U. S.C. 8§ 1677e(b)
(adverse facts avail able provision).

2 Because respondent was attenpting to prove a negati ve,

(continued...)
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provi de the agency with sufficient docunentation to eval uate
whet her material terns of sale changed after contract date
supports the Departnent’s reliance on the presunptive date of
sal e.

Even the inconplete docunentation submtted by SeAH refl ects
variances in the material terns of sale after the contract date.?
First, in a fax transmtted subsequent to the signing of the
sal es contract, one of SeAH s custoners changed the quantity of
non- subj ect nerchandi se* ordered under the sales contract.

Conpare id. at Exh. A-26, 6, SeAH App., Tab CR 9, at Exh. A-26, 6

(contractual l y-agreed quantities) with id. at Exh. A-26, 4-5,

(...continued)

i.e., no material changes, nore conpl ete docunentation was
required.
3 The Departnent notes in its brief before this court
that the submtted sal es docunentation also reveals a change in

delivery dates. See Def.’s Br. at 15. Commerce al ready has
determ ned specifically that delivery dates do not constitute
“material terns of sale” in the absence of specification

ot herwi se by the parties, and the agency has provided no
explanation for its change in characterization now. See
Stainless Steel Bar fromlindia, 62 Fed. Reg. 4029, 4030 (Dep't
Comm 1997) (final new shipper admn. rev.). In any event,
because Commerce did not specify the changed delivery dates as a
basis for its decision, it may not nowrely on this factor as a
rationale for its determnation. See SEC v. Chenery Corp., 318
U S. 80, 87 (1943) (“The grounds upon which an adm nistrative
order nmust be judged are those upon which the record discloses
that its action was based.”).

4 The sanple contract provided in SeAH s sal es

docunent ati on covered sal es of subject and non-subject
mer chandi se. See Suppl enmental Questionnaire Response (Jan. 15,
1999), at Exh. A-26, 6-7, SeAH App., Tab CR 9, at Exh. A-26, 6-7
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SeAH App., Tab CR 9, at Exh. A-26, 4-5 (fax from custoner

speci fying quantity changes). The requested changes in quantity
significantly exceeded the tolerance |evels specified in the
sales contract.®> Notwithstanding plaintiff's attenpt to
characterize the faxed changes as sinply an “anmendnent to the
contract,” Pl.’s Br. at 21 n.13, and therefore not a change
warranting use of invoice date as the date of sale, such post-
contract nodifications are precisely the sort of *“anmendnents”
that formthe basis of the Departnent’s regulatory presunption in

favor of invoice date.® Second, at the request of one of its

> The sal es contract permtted deviations of [ ] %
and [ 1% whereas the quantity changes requested by SeAH s
custoner included one of [ ] % and one of [ ] %

Conpare id. at Exh. A-26, 8, SeAH App., Tab CR 9, at Exh. A-26, 8
(contractually-permtted variances) with id. at Exh. A-26, 5,
SeAH App., Tab CR 9, at Exh. A-26, 5 (requested quantity
changes).

6 SeAH seeks to have the agency and the court overl ook

the noted quantity change because it was “acconplished by an
anendnent to the contract, not sinple invoicing, as is presuned
by use of invoice date.” Pl.’s Br. at 21 n.13. Respondent is
incorrect that the regulatory presunption of invoice date is
based on the invoice itself necessarily changing the nmateri al
terms of sale in any given instance. Rather, use of invoice date
reflects the possibility that producers and custoners may alter
the material terns of sale up at any point after contract date
and until invoicing. As the Departnent noted in its Preanble to
the final regqgul ations,

[i]n the Departnent’s experience, price and quantity
are often subject to continued negotiation between the
buyer and seller until a sale is invoiced. The

exi stence of an enforceabl e sal es agreenent between the
buyer and the seller does not alter the fact that, as a
practical matter, custoners frequently change their

(continued...)
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custoners, SeAH permtted a change in paynent terns between the

contract date and invoice date.’” See Supplenental Questionnaire

Response (June 10, 1999), at 4 & Exh. A-34, C R Doc. 15, SeAH

App., Tab CR 15, at 2 & Exh. A-34. These post-contract changes
in material ternms of sale further support the agency’s choi ce of
i nvoice date as the date of sale.®

Comrerce further argues that its date of sale determ nation

was “necessary to maintain adm nistrative consistency.” Def.’s

8(...continued)

m nds and sellers are responsive to those changes. The
Department al so has found that in many industries, even
t hough a buyer and seller nay initially agree on the
terms of a sale, those terns remain negotiable and are
not finally established until the sale is invoiced.

Final Rule, 62 Fed. Reg. at 27,348-49. SeAH has failed to adduce
any evidence on record to establish that material ternms would not
change beyond contract date.

! The [ ] sales contract provided that
paynment woul d be made by | ]. See
Suppl emental Questionnaire Response (Jan. 15, 1999), at Exh. A-
26, 7, SeAH App., Tab CR 9, at Exh. A-26, 7. On |
], SeAH s custoner sent a nenbp to SeAH seeking [

], which request was granted by SeAH.
Suppl ement al Questionnaire Response (June 10, 1999), at 4 & Exh.
A-34, C.R Doc. 15, SeAH App., Tab CR 15, at 2 & Exh. A-34.

8 SeAH insists that the “unusual circunstances” of this
case, particularly the onset of the Asian financial crisis and
the long lag tines between contract date and invoice date,
warrant reliance on the contract date as the date of sale. Pl.’s
Br. at 21-28. Wether the conbination of such factors could have
allowed a determnation in favor of the contract date, they
cannot be said to conpel the Departnent to nake such a
determ nation and render its conclusion in this case unsupported
by substantial evidence.
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Br. at 18. The Departnent notes that because it has relied on
invoice date in prior admnistrative reviews concerni ng SeAH,
changi ng date of sale determ nations fromone review to the next
woul d encour age mani pul ati on by respondent. Specifically,
certain sales delivered (i.e., invoiced) at the beginning of the
POR under review (August 1997 through July 1998) may have been
made pursuant to a contract signed during the prior POR (August
1996 through July 1997). Those sales were excluded fromthe
dunpi ng cal culation for the previous adm nistrative review
because the agency had determ ned that invoice date was the
proper date of sale. |If the Departnment were to concl ude now t hat
contract date was the appropriate date of sale for this review,
t hose sal es nmade pursuant to a contract fromthe previous review,
but shi pped during the present POR, effectively would be excl uded
fromreview for purposes of dunping margin cal cul ations.
Therefore, the Departnment argues, it was “required to utilize
invoice date in this admnistrative review” Def.’s Br. at 20.
This policy argunment does not support the use of invoice
date in this case. The date of sale determ nation inherently
pl aces certain sales outside the scope of the POR that woul d have
been exam ned in the present review had an alternative date of
sale been utilized. It does not follow fromthis self-evident
characteristic of date of sale analysis, however, that Commerce

is “required” to enploy the sane date of sale in an ongoing
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review as it had relied upon in a previous review. First, there
is no requirement that all sales be exam ned by neans of a series
of reviews. Second, such a requirenent woul d obviate the need
for any date of sale analysis in all reviews beyond the first

adm nistrative review. A date of sale analysis is essential in
each review “to guarantee that [Commerce] nmakes the fair val ue
conparison on a fair basis —conparing apples with apples.” Koyo

Seiko Co. v. United States, 36 F.3d 1565, 1573 (Fed. G r. 1994)

(quoting Smth-Corona G oup v. United States, 713 F.2d 1568, 1578

(Fed. Cir. 1983), cert. denied, 465 U. S. 1022 (1984)). The

Department, under the guise of “adm nistrative consistency,” may
not thus abdicate its statutory duty to ensure that nornal val ue
is calculated “at a time reasonably corresponding to the tinme of
the sale used to determ ne the export price or constructed export
price.” 19 U S.C § 1677b(a)(1)(A).

Plaintiff additionally argues that Commerce’s finding of
contract date as the date of sale under “virtually identical”

facts in Grcular Wl ded Non-Alloy Steel Pipe fromthe Republic

of Korea, 63 Fed. Reg. 32,833, 32,835-36 (Dep’t Comm 1998)

(final determ) [hereinafter “CG rcular Wl ded Pipe”], requires a

simlar conclusion in this case. Pl.’s Br. at 24-25. If an
agency departs fromprior decisions, it nust provide a rational

expl anation for doing so. See Atchison, Topeka & Santa Fe Ry.

Co. v. Wchita Bd. & Trade, 412 U. S. 800, 808 (1973) (“Whatever
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the ground for the departure fromprior nornms, . . . it nust be
clearly set forth so that the review ng court may understand the
basis of the agency's action and so nmay judge the consistency of

that action with the agency's mandate.”). In Grcular Wlded

Pi pe, the Departnment used contract date as the date of sale for
U.S. sales because of a significant lag tine between contract
date and invoi ce date, even though changes in terns of sale were
made after the contract date. 63 Fed. Reg. at 32,836. Conmerce
reasoned that the changes were “usually immaterial . . . or, if
material, rarely occur[red].” Id.

Here, Commerce attenpted to distinguish Grcular Wl ded Pipe

as foll ows:

VWhile the Departnment [in Grcular Welded Pipe] did
allude to long | ag peri ods between contract date and

i nvoi ce date, the discussion involved [respondent’s]

U S. sales. For the instant review, only the third-
country conparison nmarket sales are at issue. Here, we
note that periods between contract date and invoice
date varied widely, with “long” lag tines not
necessarily representative of [respondent’s] third-
country sal es.

| ssues Mem at cnt. 1. Such a rationale for distinguishing

Crcular Welded Pipe is nmeaningless. Rationally, the selection
of date of sale cannot rest on the distinction between U. S. sales
and third country (or home market) sal es; the geographical

| ocation of a respondent’s sal es has no bearing on when the

material ternms of sale were established between the respondent
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and its custoners.® Therefore, the court does not rely on the
agency’s explanation for refusing to adhere to its determ nation

in Crcular Wel ded Pi pe. See Atchison, 412 U. S. at 811-17

(rejecting insufficient agency explanation for deviation from
prior decisions).

In any case, whether or not the material facts in Crcular

Wel ded Pipe are “virtually identical” to those in the instant
case, the court would find the rejection of the regul atory
presunption in favor of invoice date on such facts inadequately

supported. See Service v. Dulles, 354 U S. 363, 386-89 (1957)

(agency bound to conply with its regulations). Were the record
reveal s some change in material terns of sale subsequent to the
contract date and less than full docunentation by respondent, the
presence of lag tinmes between contract date and invoi ce date do
not, w thout further explanation, warrant substitution of
contract date for the presunptive date of sale as nmandated by 19
C.F.R 8 351.401(i).* Therefore, remand for harnonization with

Crcular Wl ded Pipe is not required.

o It is also unclear why the “long” lag tinmes are “not
necessarily representative,” whereas they apparently were
sufficiently representative in Crcular Welded Pipe to justify
t he use of contract date.

10 Comrerce previously has considered lag tinmes between

i nvoi ce and shi pnent dates, see, e.qg., Fresh Tomatoes From

Mexi co, 61 Fed. Reg. 56,608, 56,611 (Dep’t Comm 1996) (prelim
determ), but has never explained why lag tinmes between contract
and invoice date, by thensel ves, would warrant abandonnent of the
presunpti on.
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Concl usi on

Plaintiff’s sales docunentation did not provide enough
information for the Departnent to eval uate whether, as plaintiff
clainmed, materials terns were in fact established on the contract
date. Furthernore, the docunentation that plaintiff did submt
reveal ed changes in the material terns of sale subsequent to the
contract date. Therefore, notw thstanding the Departnent’s
apparently erroneous conclusions in a previous determ nation
under possibly simlar facts and its flawed policy argunent, the
court finds Conmerce’s reliance on the presunptive date of sale,
i.e., invoice date, supported by substantial evidence and affirns

the agency’s date of sale determ nation

Jane A. Restani

Judge

DATED: New Yor k, New Yor k

This 23rd day of February, 2001

-15-



