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OPINION

GOLDBERG, Judge: In this action, the Court considers plaintiffs’

challenges to the final results of the Department of Commerce

(“Commerce”) for the seventh administrative review of the

antidumping duty order on heavy forged hand tools (“HFHTs”). See

Heavy Forged Hand Tools, Finished or Unfinished, With or Without

Handles, From the People’s Republic of China; Final Results and

Partial Recission of Antidumping Duty Admin. Reviews, 64 Fed.

Reg. 43,659 (August 11, 1999) (“Final Results”). Plaintiffs

Fujian Machinery and Equipment Import & Export Corporation
("FMEC”) and Shandong Machinery Import & Export Corporation
(“"SMC”) argue that: (1) Commerce erred in determining that there
was a total failure of verification at FMEC, SMC, and two of the
supplier factories; (2) Commerce erred by denying plaintiffs’
claims for separate company-specific dumping margin rates; and
(3) Commerce acted unlawfully by using facts available, and in
particular by applying adverse inferences, on the basis of
alleged verification failures and subsequently discovered
unreported sales.

The Court exercises jurisdiction over this matter pursuant
to 28 U.S.C. § 1581 (c) (1994).

BACKGROUND

On March 23, 1998, Commerce initiated the seventh

administrative review of HFHTs. Initiation of Antidumping and
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Countervailing Duty Admin. Reviews, 63 Fed. Reg. 13,837 (March

23, 1998). With respect to the People’s Republic of China
("PRC”), the review covered axes/adzes, bars/wedges,
hammers/sledges, and picks/mattocks. Id. Commerce issued an
initial set of questionnaires to plaintiffs on April 23, 1998.
Supplemental questionnaires followed for SMC on August 7, 1998,
for FMEC on August 10, 1998, and for both companies on September
15, 1998. SMC and FMEC timely responded to all gquestionnaires.

On September 24, 1998, Commerce faxed the verification
outlines for SMC and FMEC to the Washington office of plaintiffs’
counsel. Verification began at FMEC the morning of October 5,
1998, and lasted two days. Subsequently, Commerce conducted
verification at SMC October 8-9, 1998, and at two of the
plaintiffs’ suppliers’ factories the following week: [

], termed “Factory A” by Commerce, on
October 12-13, 1998; and | 1,
termed “Factory B” by Commerce, on October 14-15, 1998
(collectively, the “Factories”).

On January 29, 1999, Commerce issued an internal memorandum
determining that FMEC, SMC,' Factory A, and Factory B had each
failed verification. See App. (“Pls.’ App.”) to Pls.’ Mot. for
J. upon the Agency R. (“Pls.’ Memo”) 8, Determination of Adverse

Facts Available Based on Verification Failure in the Admin.

1 The letter refers to SMC as “SMEC.”
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Review of HFHTs from the PRC (“AFA Memo”). On February 9, 1999,
FMEC’ s counsel wrote to Commerce requesting an opportunity to
provide information that the memorandum had identified as
unavailable during FMEC’s verification. See Pls.’ App. 9, Heavy
Forged Hand Tools From the PRC--Clarification of Verification
("FMEC’s Add’1l Submissions Letter”). On February 26, 1999,
Commerce denied this request as untimely. See Pls.’ App. 10,
Antidumping Duty Admin. Review of HFHTs from the PRC (1997-1998)
(“"Commerce’s Add’1l Submissions Letter”).

On February 5, 1999, Commerce published the preliminary

results of the antidumping review. Heavy Forged Hand Tools,

Finished or Unfinished, With or Without Handles, From the PRC;

Preliminary Results and Partial Recission of Antidumping Duty

Admin. Reviews, 64 Fed. Reg. 5,770 (February 5, 1999)

(“Preliminary Results”). In the Preliminary Results, Commerce

determined that sales of HFHTs from the PRC were made at less
than fair value during the period of review, February 1, 1997,
through January 31, 1998. Id. With respect to both FMEC and
SMC, Commerce stated that “serious problems” at verification made
it impossible to confirm that U.S. sales for either company were
properly reported. Id. at 5,771. Commerce further determined
that “the nature of the verification failures of both companies
and the inadequacy of their cooperation” was such that neither

FMEC nor SMC had established that it was entitled to a separate,
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company-specific rate, rather than the government-entity rate
otherwise applicable to exporters in non-market economies that
fail to demonstrate an absence of government control over their
export activities. Id. at 5,772. Finally, Commerce concluded
that the non-responsiveness of the PRC’s Ministry of Foreign
Trade and Economic Cooperation (“MOFTEC”), as well as the
verification failures of FMEC and SMC, demonstrated that the “PRC
entity” (including FMEC and SMC) had failed to cooperate to the
best of its ability, and that application of adverse facts
available (“AFA”) under 19 U.S.C. § 1677e(b) (1994) was therefore
appropriate. Id.

On April 22, 1999, Commerce informed FMEC and SMC that a
review by the U.S. Customs Service had disclosed several
unreported sales of bars/wedges by both companies. FMEC and SMC
filed comments explaining these unreported sales on May 10, 1999.
See Pls.’” App. 11, Heavy Forged Hand Tools From China (“Pls.’
Unreported Sales Letter”). On August 3, 1999, Commerce issued a
memorandum rejecting plaintiffs’ explanations. See Pls.’ App.
12, Antidumping Duty Admin. Review of HFHTs from the PRC (1997-
1998) --Unreported Sales (“Commerce’s Unreported Sales Letter”).

On August 11, 1999, Commerce published the Final Results, in

which it again determined that FMEC, SMC, and their suppliers’
factories failed verification; that neither FMEC nor SMC

warranted a separate rate; and that the application of AFA was
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appropriate. See 64 Fed. Reg. at 43,661-69. Commerce assigned
FMEC and SMC the following PRC-wide dumping margins: for
axes/adzes, 18.72%; for bars/wedges, 47.88%; for hammers/sledges,
27.71%; and for picks/mattocks, 98.77%. Id. at 43,672.

STANDARD OF REVIEW

The Court will sustain Commerce’s Final Results unless they

are “unsupported by substantial evidence on the record, or
otherwise not in accordance with law.” 19 U.S.C. §
1516a(b) (1) (B) (1) (1994). Substantial evidence is “more than a
mere scintilla. It means such relevant evidence as a reasonable
mind might accept as adequate to support a conclusion.”

Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938); accord

Matsushita Elec. Indus. Co., Ltd. v. United States, 3 Fed. Cir.

(T) 44, 51, 750 F.2d 927, 933 (1984). “[T]lhe possibility of
drawing two inconsistent conclusions from the evidence does not
prevent an administrative agency’s finding from being supported

by substantial evidence.” Consolo v. Federal Maritime Comm’n,

383 U.S. 607, 620 (1966) (citations omitted).
While Congress has thus directed the Court to test whether

Commerce’s Final Results are supported by substantial evidence,

the Court of Appeals for the Federal Circuit has determined that
a nominally different standard of review applies to one aspect of

the methodology from which the Final Results are derived. 1In

Micron Tech., Inc. v. United States, 15 Fed. Cir. (T) , 117




Court No. 99-08-00532 Page 7
F.3d 1386 (1997), the Federal Circuit observed that although
Congress has directed Commerce to “wverify all information relied
upon in making . . . a final determination in an investigation
[or] a final determination in a[n antidumping] review,” 19
U.S.C. § 1677m (i) (3) (1994),% Congress never defined what
successful verification entails, 15 Fed. Cir. (T) at , 117 F.3d
at 1394, and neither Congress nor Commerce has either specified a

particular verification methodology. Id. at 1395. Accordingly,

the Micron Tech. court looked to the Supreme Court’s decision in

Chevron U.S.A. Inc. v. National Resources Defense Council, Inc.,

467 U.S. 837 (1984), to derive the appropriate level of deference

due Commerce’s verification methodology. ee 15 Fed. Cir. (T) at

, 117 F.3d at 1394.

In Chevron, the Supreme Court observed:

If Congress has explicitly left a gap for the agency to
fill, there is an express delegation of authority to
the agency to elucidate a specific provision of the
statute by regulation. Such legislative regulations
are given controlling weight unless they are arbitrary,
capricious, or manifestly contrary to the statute.

? Congress’s directive to Commerce to verify information

has not substantively changed between the pre-URAA law cited in
Micron Tech., 19 U.S.C. § 1677e(b) (1988), and the current
codification, except that the latter no longer requires Commerce
“to report the methods and procedures used to verify such
information.” Id. That text was evidently deleted when Congress
dropped the provision for using “best information available” in
favor of “facts otherwise available,” the sanction that now
applies when information cannot be verified. See 19 U.S.C. §
le77e(a) (2) (1994). In any event, a similar reporting
requirement applies under Commerce’s own regulations. See 19
C.F.R. § 351.307(c) (2000).
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Sometimes the legislative delegation to an agency is
implicit rather than explicit. In such a case, the
court may not substitute its own construction of a
statutory provision for a reasonable interpretation
made by the administrator of an agency.

Id. at 843-44 (footnotes omitted). Apparently in reliance on

that language, the Micron Tech. court held, among other things,

that “Congress has implicitly delegated to Commerce the latitude
to derive verification procedures ad hoc. . . . Therefore, we
review verification procedures employed by Commerce in an
investigation for abuse of discretion,’® rather than against
previously-set standards.” 15 Fed. Cir. (T) at , 117 F.3d at
1396 (footnote added).

Insofar as this holding was based on a Chevron analysis, two

recent Supreme Court decisions call its wvitality into question.

In Christensen v. Harris County, 529 U.S. 576 (2000), the Supreme

Court held that an agency’s interpretation of an ambiguous
statute is not entitled to Chevron deference when that
interpretation is expressed informally, as through an opinion
letter, rather than through a regulation adopted after formal
adjudication or notice-and-comment rulemaking. Id. at 586-88.

More recently, in deciding whether Customs Service

* The arbitrary or capricious standard cited in Chevron and

the abuse of discretion standard cited in Micron Tech. are
identical. See Administrative Procedure Act, 5 U.S.C. §

706 (2) (A) (1994) (requiring reviewing court to set aside agency
findings that are “arbitrary, capricious, [or] an abuse of
discretion”) .
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classification rulings deserved Chevron deference, the Supreme
Court held that “administrative implementation of a particular
statutory provision qualifies for Chevron deference when it
appears that Congress delegated authority to the agency generally
to make rules carrying the force of law, and that the agency
interpretation claiming deference was promulgated in the exercise

of that authority.” United States v. Mead Corp., 533 U.S. ,

_, 121 s. Cct. 2164, 2171 (2001) (emphasis added). In Mead, the
Court doubted that Congress had delegated to the Customs Service
the authority to issue classification rulings with the force of
law. 533 U.S. at , 121 s. Ct. at 2173-74. More importantly,
the Court observed that the Customs Service itself did not appear
to have “set out with a lawmaking pretense in mind” in issuing
the rulings, as they were not issued after notice and comment and
did not bind third parties. 533 U.S. at , 121 S. Ct. at 2174.
Accordingly, the Court held that the classification rulings did
not merit Chevron deference. 533 U.S. at , 121 S. Ct. at 2175.

Instead, such rulings, like the opinion letters at issue in

Christensen, warrant judicial respect to the extent they have the

7

“power to persuade,” as determined by their “thoroughness, logic

and expertness, [their] fit with prior interpretations, and any
other sources of weight.” 533 U.S. at , 121 S. Ct. at 2175-76

(quoting Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944)); see

also Christensen, 529 U.S. at 587.
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The proceedings in an antidumping investigation or
administrative review constitute a very strange creature in the
taxonomy of modern American administrative law. Congress has
stated that such proceedings are “investigatory” rather than

adjudicatory, see NEC Corp. v. United States Dep’t of Commerce,

21 CIT 933, 948-49, 978 F. Supp. 314, 329 (1997) (citing H.R.
Rep. No. 96-317, at 77 (1979), and S. Rep. No. 96-249, at 100

(1979), reprinted in 1979 U.S.C.C.A.N. 381, 48¢6), aff’d 16 Fed.

Cir. (T) _, 151 F.3d 1361 (1998); see also Uruguay Round
Agreements Act, Statement of Administrative Action (“SAA”), H.R.
Doc. No. 103-316, at 892 (1994), although the Court of

International Trade (“CIT”) has observed that in substance they

are gquasi-adjudicatory. See GSA, S.R.L. v. United States, 23 CIT

, , 77 F. Supp. 2d 1349, 1359 (1999) (quoting Monsanto Co. Vv.

United States, 12 CIT 937, 947, 698 F. Supp. 275, 283 (1988)).

Given their anomalous classification, such proceedings may not
constitute a suitable vehicle for Commerce to express statutory
interpretations worthy of Chevron deference, particularly with
respect to their more investigatory aspects, such as the conduct

of verification.?® If Congress’s delegation of authority to

“ To be sure, the Court in Mead did not restrict Chevron

deference by classification of the administrative action, but it
did suggest that the overwhelming majority of statutory
interpretations deserving Chevron deference would be expressed
through rulemaking or formal adjudication. 533 U.S. at , 121
S. Ct. at 2172-73.
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Commerce to derive a verification methodology is “implicit,” and
if that methodology is derived “ad hoc” and does not give rise to

“set standards,” see Micron Tech., 15 Fed. Cir. (T) at , 117

F.3d at 1396, then Commerce does not “set out with a rulemaking
pretense in mind” when it decides on a methodology for a given

proceeding.” f. Mead, 533 U.S. at , 121 S. Ct. at 2174.

Thus, any statutory interpretation that Commerce expresses under
such circumstances should not merit Chevron deference.® But cf.

U.S. Steel Group v. United States, slip op. 01-110, at 12-14,

2001 WL 1012761, at *4-6 (Ct. Int’l Trade Aug. 31, 2001)
(affording Chevron deference to Commerce’s interpretation of the
suspension agreement statute, while “mak[ing] clear that

[in antidumping cases] less deference may be owed by the Court of
International Trade to agency interpretations in other

contexts”) .

> It is perhaps regrettable that Commerce has seen fit to

codify almost none of its verification practices. While that is
its right, see SEC v. Chenery Corp., 332 U.S. 194, 202 (1947),
the Court wonders whether the loss of flexibility would not be
outweighed by the gain in predictability, particularly with
regard to the procedural aspects of verification. Cf. Nippon
Steel Corp. v. United States, 25 CIT , , 146 F. Supp. 2d 835,
842 (2001) (observing that Commerce’s resistance to adopting
definitive rules for the application of AFA increases the risk
that its decisions will appear arbitrary).

6

Instead, Skidmore deference would apply. See Mead, 533
U.s. at , 121 S. Ct. at 2171-72. “Th[is] approach has produced
a spectrum of judicial responses, from great respect at one end
to near indifference at the other.” Id. at , 121 S. Ct. at
2172 (citations omitted).
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The Court hesitates to reach this conclusion, however, for
several reasons. First, the Federal Circuit did not fully
explicate its reasoning, so the extent to which its holding
depends on Chevron is unclear. Second, even if its holding does

rest entirely on Chevron, Christensen and Mead are not directly

on point, and a trial court may not disregard the controlling
precedent of its appellate court where an intervening Supreme
Court decision merely casts doubt on the continuing viability of
that precedent, rather than directly overruling it. Finally,
there is another basis to support the Federal Circuit’s
determination that Commerce’s verification methodology is
reviewed for abuse of discretion: the residual standard of review
applicable to the proceedings as a whole.

Under that standard, Courts must uphold “any determination,
finding, or conclusion” that Commerce makes in an administrative
review unless it is “unsupported by substantial evidence on the
record, or otherwise not in accordance with law.” 19 U.S.C. §S§
1516a(b) (1) (B) (i), 1516a(a) (2) (B) (1iii). On at least one occasion

prior to the Federal Circuit’s decision in Micron Tech., the CIT

looked to this standard in determining that Commerce’s choice of
verification methodology should be reviewed for substantial

evidence. See Hercules, Inc. v. United States, 11 CIT 710, 720,

673 F. Supp. 454, 469 (1987) (“"The decision to select a

particular [verification] methodology rests solely within
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Commerce’s sound discretion. As long as there is ‘substantial
evidence on the record’ to support the choice, the Court will
sustain the methodology chosen by Commerce.”).

Yet testing Commerce’s choice of verification methodology
for substantial evidence appears problematic on its face. Taking
as an example one issue from the case at bar, see infra Part
I.A.l.a, what does it mean to say that Commerce’s decision to
release the verification outline when it did must be supported by
substantial evidence? Substantial evidence of what?

Particularly with regard to the more procedural aspects of the
verification methodology, the substantial evidence test seems
awkward and inapt.

Perhaps for this reason, the CIT more commonly emphasizes
the second half of the standard of review when examining an
agency’s methodology, by asking whether it is “in accordance with

”

law. In Coalition for the Pres. of Am. Brake Drum & Rotor

Aftermarket Mfrs. v. United States, 23 CIT , 44 F. Supp. 2d 229

(1999) (“Coalition”), the court observed:

Commerce need not prove that its methodology was the
only way or even the best way . . . as long as it was a
reasonable way. When an agency’s method is challenged,
[t]he proper role of this court is to determine whether
the methodology used by the agency is in accordance
with law, and as long as the agency’s methodology and
procedures are reasonable means of effectuating the
statutory purpose, and there is substantial evidence in
the record supporting the agency’s conclusions, the
court will not impose its own views as to the
sufficiency of the agency’s investigation or question
the agency’s methodology.
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23 CIT at , 44 F. Supp. 2d at 258 (citations, internal
quotation marks, brackets, and original ellipses omitted). 1In
other words, the agency’s methodology must be reasonable, it must
be in accordance with law, and it must effectuate the statutory

purpose. But how does a court reconcile these precepts with

Micron Tech.’s directive to review Commerce’s verification

methodology for abuse of discretion?

In fact, abuse of discretion is not a substantively
different standard of review. Rather, “abuse of discretion” and
“in accordance with law” are merely different phrasings of the
same concept. See Administrative Procedure Act, 5 U.S.C §

706 (2) (A) (requiring the reviewing court to overturn agency
action that is “arbitrary, capricious, an abuse of discretion, or

otherwise not in accordance with law”) (emphasis added).

Neither, at least in most cases, are these standards any
different than substantial evidence review, historical

conceptions to the contrary notwithstanding.’ Instead,

’ Traditionally, de novo review and abuse of discretion

review have been conceived as lying at opposite ends of a
continuum of deference, with substantial evidence review falling
well on the side of greater deference, yet still distinctly less
deferential than abuse of discretion. See, e.g., In re Gartside,
203 F.3d 1305, 1312 (Fed. Cir. 2000) (observing that substantial
evidence “is considered to be a less deferential review standard
than ‘arbitrary, capricious’”) (citing American Paper Inst., Inc.
v. American Elec. Power Serv. Corp., 461 U.S. 402, 412-13 n.7
(1983); Abbott TLabs. v. Gardner, 387 U.S. 136, 143 (1967)).
However, then-Judge Scalia was among the first to note that an
agency action can pass muster under substantial-evidence review
but still fail under the supposedly more lenient abuse of
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substantial evidence and arbitrary and capricious “connote[] the

same substantive standard of review.” Bangor Hydro-Elec. Co. V.

FERC, 78 F.3d 659, 663 n.3 (D.C. Cir. 1996). Substantial
evidence “is no more than a recitation of the application of the
‘arbitrary and capricious’ standard to factual findings.”

Marvland People’s Counsel v. FERC, 761 F.2d 768, 774 (D.C. Cir.

1985) (Scalia, J.); see also Dickinson v. Zurko, 527 U.S. 150,

164 (1999) (“A reviewing court reviews an agency’s reasoning to
determine whether it is ‘arbitrary’ or ‘capricious,’ or, if bound
up with a record-based factual conclusion, to determine whether
it is supported by ‘substantial evidence.’).

In contrast to substantial evidence review, arbitrary and
capricious is not tethered to review of agency factfinding, but
rather can serve as a catch-all standard when substantial

evidence is inapplicable. See In re Gartside, 203 F.3d at 1312-

A\Y

13 (citations omitted). [Tlhe arbitrary and capricious standard
focuses on the rationality of an agency’s decisionmaking process

rather than on the rationality of the actual decision.”

Olenhouse v. Commodity Credit Corp., 42 F.3d 1560, 1575 (10th

Cir. 1994). Thus, it “more naturally fits a determination of a
discretion standard. See, e.qg., Association of Data Processing
Serv. Orgs., Inc. v. Board of Governors, 745 F.2d o677, 683 (D.C.
Cir. 1984) (Scalia, J.) (“[A]ln agency action which is supported

by the required substantial evidence may in another regard be
‘arbitrary, capricious, an abuse of discretion, or otherwise not
in accordance with law’--for example, because it is an abrupt and
unexplained departure from agency precedent.”).
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mixed question of factfinding and policy implementation.” Bangor

Hydo-Electric, 78 F.3d at 663 n.3.°%

Therefore, so long as Commerce’s verification methodology
may be fairly characterized as a means to implement policy, the
abuse of discretion standard applies--but as another guise of the
statutorily-mandated substantial-evidence/in-accordance-with-law
test, not as a discrete or more stringent standard.
Alternatively, i1f Commerce’s choice of verification methodology
is conceived as an exercise in statutory interpretation,’ then

Skidmore deference is all it merits.

® By contrast, then-Judge Scalia noted that “the
substantial evidence test applies almost exclusively to formal
adjudication . . . which is . . . characteristically long on
facts and short on policy--so that the inadequacy of factual
support is typically the central issue in the judicial appeal.”
Association of Data Processing Serv. Orgs., 745 F.3d at 685 n.o6.

° The Court doubts whether this is so. In an analogous
case, in which the D.C. Circuit reviewed an agency’s methodology
for determining what actions satisfied a statutory requirement of
“substantial compliance,” the court observed:

Chevron is principally concerned with whether an agency
has authority to act under a statute.

* * *

In the present case, however, there is no question
that the [agency] had authority to define the
circumstances constituting . . . substantial
compliance. . . . The only issue here is whether the
[agency’s] discharge of that authority was reasonable.
Such a question falls within the province of
traditional arbitrary and capricious review.

Arent v. Shalala, 70 F.3d 610, ©6l6-17 (D.C. Cir. 1995)
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For the reasons given above, the Court cannot overrule its
appellate court. Even if it were in a position to do so,
however, the substantive result would likely be no different.
Accordingly, the Court reviews Commerce’s ad hoc verification
methodology for abuse of discretion.

DISCUSSION

FMEC and SMC move for judgment on the agency record pursuant
to U.S.C.I.T. R. 56.2. They challenge Commerce’s determination
that they failed verification, Commerce’s decision to apply the
PRC-wide rates rather than separate rates, and Commerce’s
decision to apply adverse facts available. The Court considers
each of these arguments in turn.

I. Substantial Evidence Supports Commerce’s Determination That
SMC Failed Verification, But Its Findings Concerning FMEC
and the Factories Are Not in Accordance with Law.

A. Verification of FMEC

FMEC alleges two essential reasons why Commerce erred in
determining that it failed verification: (1) Commerce conducted
the verification in a manner prejudicial to FMEC by not allowing
sufficient time either for pre-verification preparation or for
the verification itself; and (2) FMEC provided substantially all
the information Commerce requested, and the information it did
not provide was immaterial.

l. Timing issues related to verification

a. Release of the verification outline
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FMEC’s first claim regarding the timing of verification
concerns the date Commerce released the verification outline.
Commerce did so the afternoon of Thursday, September 24, 1998,
whereupon the outline was faxed to FMEC’s counsel, who was
already in China. Thursday, October 1, and Friday, October 2,
were both national holidays in China, during which time FMEC was
closed for business. FMEC’s verification began on Monday,
October 5. Thus, FMEC had only four business days to consult the
outline in preparation for verification.

FMEC argues that Commerce abused its discretion by issuing
the verification outline only four business days prior to the
start of verification. See Pls.’ Memo, at 22-26. FMEC suggests
that the resolution of this issue should be controlled by the

Court’s prior opinion in Rubberflex Sdn. Bhd. v. United States,

23 CIT , 59 F. Supp. 2d 1338 (1999). In Rubberflex, the Court

held that Commerce abused its discretion by issuing a
verification outline only two days prior to the start of
verification. Id. at 1349.

Commerce distinguishes Rubberflex on the grounds that FMEC

had twice as much time for preparation as did the Rubberflex
plaintiff. See Commerce’s Memo, at 32-33. Commerce further
argues that it followed its standard practice of issuing an
outline not fewer than seven days prior to the verification, and

that FMEC cannot prove that Commerce officials deliberately
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ignored the Chinese holidays. See id. Finally, Commerce notes
that FMEC knew of and agreed to the verification date in advance,
and suggests that by such acceptance FMEC forfeited its right to
complain about the scheduling of the verification. See id.
Although relevant, none of the considerations cited by
Commerce 1is dispositive.!® While four-day notice of the
verification outline may be insufficient in some cases, the Court
declines to adopt a per se rule. 1Instead, the Court applies the

essential test of Rubberflex, which asks whether the verification

outline was issued so tardily as to “preclude|[ FMEC] from having
a meaningful opportunity to participate in the review process.”

Rubberflex, 23 CIT at , 59 F. Supp. 2d at 1345.

In Rubberflex, the plaintiff produced record evidence

1 While the Court cannot agree that FMEC’s assent to the
verification date negates its right to protest the outline
release date, the Court does note that in Rubberflex Commerce
denied the exporter’s request to delay verification to allow
further time for preparation. See Rubberflex, 59 F. Supp. 2d at
1343. By contrast, FMEC concurred in the scheduling of
verification and, upon the delayed issuance of the verification
outline, never indicated any concern to Commerce or suggested
that it would be unable to complete its preparations. Moreover,
the Court is unwilling to charge Commerce with sole
responsibility for keeping track of foreign holidays. If an
exporter foresees a problem with the scheduling of verification,
either initially or after Commerce delays issuing a verification
outline, it should inform Commerce immediately rather than wait
to make post hoc objections after a failed verification. See,
e.g., Notice of Postponement of Final Antidumping Duty
Determination: Disposable Pocket Lighters from the PRC, 60 Fed.
Reg. 5,899, 5,900 (January 31, 1995) (exporters requested
postponement in part due to “scheduling conflicts resulting from
[their] observance of Chinese New Year”).
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demonstrating that the late issuance of the verification outline
directly impacted its ability meaningfully to participate in the
verification. In that case, as in this one, the verification
outline instructed the subject of verification to present
corrections to gquestionnaire responses at the start of

verification. ee 23 CIT at , 59 F. Supp. 2d at 1346; Pls.’

App. 5, Antidumping Duty Admin. Review of HFHTs from the PRC
Verification Agenda for FMEC (“FMEC Verification Outline”), at 1,

3. The Rubberflex plaintiff was unable to complete its

corrections prior to the start of verification, Commerce
subsequently refused to accept its corrected worksheets. See 23
CIT at , 59 F. Supp. 2d at 1347. 1In the instant case, by
contrast, FMEC evidently had no trouble successfully completing
its corrections prior to verification. See Pls.’ App. 16, Fujian
Mach. & Equip. Imp. and Exp. Corp.: Report on the Verification of
Sales Info. Submitted in the Admin. Review Covering February 1,

1997 through January 31, 1998 (“FMEC Verification Report”), at 2.

Of course, as this Court noted in Rubberflex, an outline

facilitates the verification subject’s preparations in other
ways, by narrowing the scope of verification and identifying
specific transactions on which the verifiers intend to focus.
See 23 CIT at , 59 F. Supp. 2d at 1347-48. However, FMEC has

not made any showing that its preparations were actually

materially prejudiced by the delayed issuance of the outline, or
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that Commerce’s stated reasons for finding a failure of

verification follow in any way from the delay. In order for the
Court to take the “extraordinary step of ordering the parties to

repeat verification,” Rubberflex, 23 CIT at , 59 F. Supp. 2d at

1349, FMEC must do more than complain that it did not have enough
time; it must provide some record evidence to show that
verification would have proceeded differently if Commerce had
afforded it more time to prepare.

For example, the FMEC Verification Report and the Final
Results both cite FMEC’s failure to provide quantity and value
worksheets as one of several factors supporting Commerce’s
determination that U.S. sales were unverifiable. A credible
allegation that FMEC lacked sufficient time to prepare such
worksheets would constitute prima facie evidence that it was
prejudiced by the delayed issuance of the outline. By its own
admission, however, FMEC failed to provide quantity and value
worksheets for either of two reasons that were completely

unrelated to the late issuance of the verification outline.?!!

11

Before this Court, FMEC argues that it did not provide
quantity and value worksheets because the verifiers neglected to
request them until late on the second day of verification, after
the accountant who had access to them had left for the day. See
Pls.’” Memo at 8, 28-29. FMEC had previously argued this same
point to Commerce. See Pls.’ App. 7, Heavy Forged Hand Tools
From China - Revised Case Brief Filed on Behalf Of FMEC, Shandong
Huarong, TMC, and SMC (“Pls.’ Case Brief”), at 24-25. At the
same time, however, and in an apparent self-contradiction, FMEC
also stated that it was unable to prepare quantity and value
worksheets because it lacked the requisite flexible accounting
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Likewise, none of the other problems that Commerce identified at
FMEC’s verification are causally connected to the late issuance
of the outline.'? Accordingly, because FMEC has not shown any
prejudice, the Court finds that Commerce did not abuse its
discretion by issuing the verification outline when it did.*?
b. Time allotted for verification

FMEC’ s second objection related to the timing of
verification concerns the actual duration of the verification.
Specifically, FMEC argues that Commerce allowed insufficient time
to conduct the verification, inflexibly adhered to a
predetermined two-day schedule, and unfairly penalized FMEC for
verification tasks that went uncompleted. See Pls.’ Memo, at 26-
27. FMEC claims that Commerce has previously allowed more than
two days for verifications in the PRC, both in an earlier

administrative review of the antidumping duty order at issue

system. See id. at 23.
12 FMEC does argue in passing that “[s]ome of the problems
encountered during the verification might have been avoided if
FMEC had more time to prepare. . . .” See Pls.’ Memo, at 25.
However, FMEC never identifies which problems might thus have
been avoided, or, more importantly, ties such problems to the
specific deficiencies cited by Commerce in the Final Results.

13 The Court observes once again that Commerce’s statutory

mandate is to determine dumping margins as accurately as

possible. See Rhone Poulenc, Inc. v. United States, 8 Fed. Cir.
(T) 61, 67, 899 F.2d 1185, 1191 (1990). To the fullest extent
possible, verification should be a cooperative process. The

Court trusts that its decision on this issue will not promote
future gamesmanship by either Commerce or exporters.
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4

here,!* and in reviews of other orders. See, e.g. Tapered Roller

Bearings and Parts Thereof, Finished and Unfinished, From the

PRC; Final Results of Antidumping Duty Admin. Reviews, 61 Fed.

Reg. 65,527, 65,542 (Dec. 13, 1996) (three-day verification).
FMEC largely blames its verification failure on the verification
officials, who it claims were unfamiliar with the case and wasted
precious time asking general questions. See Pls.’ Memo, at 28.
FMEC also claims that the verifiers could have obtained much

of the information that the Final Results identified as not

provided. In particular, FMEC alleges that the verifiers waited
until after business hours on the second and final day of
verification to ask to see FMEC’s voucher books and quantity and
value worksheets. See Pls.’ Memo, at 28. By that time, FMEC’s
American counsel had, with the verifiers’ assent, already
proceeded to SMC to prepare for SMC’s verification, and the FMEC
employees with access to the relevant information had gone home
for the day. Id. at 28-29; FMEC’s Add’l Submissions Letter, at
2, 4. FMEC alleges that when its officials finally reached one
of the errant employees three and a half hours later, at 9:00

p.m., the verifiers said it was “too late” and that it was “not

' Although FMEC states that the verification of SMC took
three days in a previous review, the case it cites does not
discuss the length of any verification. See Pls.’ Memo, at 27
(citing Heavy Forged Hand Tools, Finished or Unfinished, With or
Without Handles, from the PRC; Final Results of Antidumping Duty
Admin. Reviews, 60 Fed. Reg. 49,251 (Sept. 22, 1995)).
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necessary” for the employee to return to FMEC’s offices to supply
the requested information. See Pls.’ Memo, at 28-29; Pls.’ Case
Brief, at 24-25; FMEC’s Add’l Submissions Letter, at 6. FMEC
further claims that when the verifiers caught up with its counsel
at SMC’s offices, they never indicated otherwise when he
repeatedly asked them whether FMEC had supplied all requested
information. See FMEC’s Add’]l Submissions Letter, at 6. Eleven
days after publication of the AFA Memo, and four days after the
publication of the Preliminary Results, FMEC’s counsel wrote to
Commerce alleging these facts and requesting an opportunity to
submit documents unavailable during verification. See FMEC'’s
Add’1l Submissions Letter. Commerce denied the request as
untimely. See Commerce’s Add’1l Submissions Letter, at 1.

In its briefs before this Court, Commerce conversely blames
FMEC for being unprepared and suggests that if it “had taken a
few simple steps” to make its records more accessible, all tasks
could easily have been completed in the allotted two days. See
Def. Memo. in Opp. to Pls.’ Mot. for J. upon the Agency R.
(“Commerce’s Memo”), at 33. Commerce does not specifically
address FMEC’s claim that it unfairly penalized FMEC for the
temporary unavailability of documents at verification. However,

A)Y

in the Final Results, Commerce averred that [a]lt no time during

the verification did [FMEC] officials request additional time to

provide the information.” 64 Fed. Reg. at 43,663.
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Based on the record before it, the Court is in no position
to resolve which participants in the verification were
comparatively less disorganized. Regardless, FMEC’s citations to
cases 1in which verifications lasted longer than two days do not
demonstrate the sort of consistent practice a deviation wherefrom
Commerce would be obliged to explain.!® This Court has
previously acknowledged Commerce’s discretion in setting the
length of verifications, in recognition of the time constraints
imposed by statute for the completion of the review as well as

limits on the agency’s resources. See Persico Pizzamiglio, S.A.

v. United States, 18 CIT 299, 307 (1994); see also Micron Tech.,

15 Fed. Cir. (T) at , 117 F.3d at 1396 (affording Commerce “the
latitude to derive verification procedures ad hoc”). Inasmuch as
the parties concur that two days would have sufficed had the
verification progressed more smoothly, the Court finds that
Commerce did not abuse its discretion by allocating two days for
FMEC’s verification, and conducting it in that time.
However, Commerce’s discretion in establishing and

maintaining a schedule for verification, while great, is not
unbounded. At all times, “Commerce must give respondents a

reasonable opportunity to participate in the review and

verification process.” Rubberflex, 23 CIT at , 59 F. Supp. 2d

> Evidence of Commerce’s practice in reviews of

antidumping duty orders of different subject merchandise, in
different countries, is of particularly dubious relevance.
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at 1346. See also Bowe-Passat v. United States, 17 CIT 335, 339

(1993) (“[T]lhe review process is bilateral and interactive. The
party must be afforded a reasonable opportunity . . . to satisfy
evidentiary concerns.”). Where it becomes apparent in the course

of a verification that strict adherence to the verification
schedule will impinge a respondent’s opportunity to satisfy
evidentiary concerns, the verifying officials have two choices.

First, the verifiers may amend or adapt the verification
schedule to allow the respondent additional time to meet their
evidentiary requests. Commerce’s discretion in establishing and
maintaining a verification schedule necessarily subsumes the
ability to modify that schedule as the need arises.

Alternatively, i1f the exigencies of the verification
schedule do not allow the verifiers to adapt it sufficiently to
permit the full participation of the respondent, the verifiers
must allow the respondent to submit requested documentary
evidence shortly after the end of verification, pursuant to
Commerce’s own regulations.!'® Specifically, 19 C.F.R. § 351.301
provides:

(b) Time 1limits in general. Except as provided in

paragraphs (c) and (d) of this section and § 351.302, a
submission of factual information is due no later than:

1 It is axiomatic that “Commerce, like other agencies,

must follow its own regulations.” Torrington Co. v. United
States, 14 Fed. Cir. (T) _, , 82 F.3d 1039, 1049 (199¢0)
(citing Fort Stewart Schools v. Federal Labor Relations Auth.,
495 U.S. 641, 654 (1990)).
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(2) For the final results of an administrative
review, 140 days after the last day of the
anniversary month, except that factual information
requested by the verifying officials from a person
normally will be due no later than seven days after
the date on which the verification of that person is

completed.
19 C.F.R. § 351.301(b) (2) (1998) (emphasis added). “Factual
information,” in turn, is defined in the regulations as: “ (1)
Initial and supplemental gquestionnaire responses; (2) Data or
statements of fact in support of allegations; (3) Other data or

statements of facts; and (4) Documentary evidence.” 19 C.F.R. §
351.102(b) (1998).

The regulations are plainly written, and their meaning is
clear: when verifying officials request information from a
respondent, including data and documentary evidence in support of
the respondent’s questionnaire responses,!’ the respondent is not
legally obligated to satisfy the request until a minimum'® of one

week after the conclusion of that respondent’s verification.®

7 Of course, the questionnaire responses themselves are

typically due well before verification, according to Commerce’s
specification. See 19 C.F.R. § 351.301 (c).

'  See Antidumping Duties; Countervailing Duties 62 Fed.
Reg. 27,296, 27,332 (May 19, 1997) (amending 19 C.F.R. §§ 351,
353, 355) (explaining that the word “normally” was added to a
draft version of section 351.301(b) (2) “to clarify that the
deadline can be extended where appropriate”).

1 In practice, a respondent should be fully prepared for

verification and try to satisfy all requests for factual
information immediately, not only because much evidentiary
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In the instant case, the record suggests that FMEC was
motivated to cooperate with the verifiers’ evidentiary requests,

but was unable to resolve complications that arose during the
final hours of the verification, when its American counsel had
departed and many of its employees had left work for the day.
Under these circumstances, a request to submit temporarily
inaccessible documents pursuant to 19 C.F.R. § 351.301 (b) (2)
would have been entirely reasonable. However, FMEC made no such
request until after the release of the AFA Memo, see FMEC’s Add’l
Submissions Letter, long after the seven-day window provided by §

351.301 (b) (2) had closed. In the Final Results, Commerce

suggested that FMEC was responsible for this omission. See 64
Fed. Reg. at 43,663. FMEC conversely blames the verifiers for
failing to inform it that its document production was inadequate,
citing 19 U.S.C. § 1677m(d) (1994).%°

The Court declines to consider whether the statute imposes

such an affirmative duty on Commerce in the context of

documentation feasibly can only be inspected on-site, but also to
reduce the risk that the verifying officials will find the
information to be deficient. Otherwise, the respondent would
have no time left to correct the deficiency, and Commerce would
be entitled to use facts otherwise available in lieu of the
respondent’s information. See 19 U.S.C. §S 1677m(d), 1677e(a) (2)
(1994). The Court expresses no opinion as to whether this purely
hypothetical scenario would support the use of adverse facts
available under 19 U.S.C. § 1677e(b).

2 Section 1677m(d) requires Commerce to give prompt notice
of deficiencies in a response to an information request and to
permit remedial action if practicable.
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verification, because FMEC did not press the issue in its briefs
before the Court.?’ 1In this case, Commerce did not merely
neglect to inform FMEC that certain responses were
unsatisfactory; it implicitly represented to FMEC that the
responses were satisfactory, on at least two occasions. First,
the verifiers told FMEC officials that it was “not necessary” to
recall the employee with access to the quantity and value
worksheets. Inasmuch as the verifiers had already modified
numerous information requests to take account of FMEC’s
rudimentary record-keeping, FMEC officials could reasonably have
interpreted this comment as an indication that the verifiers did
not consider the matter worth pursuing.

More importantly, when the verifying officials met up with
FMEC’s counsel at SMC’s headquarters, they apparently remained
silent in the face of his repeated inquiries as to whether FMEC
had supplied all necessary information.?? Under the
circumstances, FMEC’s counsel could reasonably interpret their

silence as an indication that FMEC had satisfied the verifiers’

2t Although FMEC cites the statute once, in its “Summary of
Argument” section, see Pls.’ Memo at 4, nowhere else in its
briefs does it develop this argument.

22 Neither in Commerce’s Add’l Submissions Letter, nor in
the Final Results, nor in its briefs before this Court does
Commerce ever contest FMEC’s version of these events. Thus, the
Court assumes them to be substantially true.
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information requests.?® The alacrity with which FMEC
subsequently offered to provide the relevant documents, upon
learning from the AFA Memo that Commerce considered them
important, strongly suggests that FMEC would have submitted them
immediately after verification had the verifying officials not
implied that to do so was unnecessary.

The verifying officials should have known that their
comments and actions would dissuade FMEC from timely submitting
data that could facilitate the calculation of an accurate dumping
margin.?* Therefore, Commerce abused its discretion by
subsequently refusing to accept the proffered documentation. Cf.

Ta Chen Stainless Steel Pipe v. United States, slip op. 99-117,

1999 WL 1001194, at *12-14 (Ct. Int’l Trade Oct. 28, 1999)

23 For the same reason, the Court’s determination on this

issue is not altered by the brief remark in the Final Results
that “[rlespondents maintained a list of data requests by [the
verifiers] and understood what had been supplied and what was
still pending.” 64 Fed. Reg. at 43,664. 1In the context of a
verification in which the verifiers modified numerous requests,
it would be unfair to expect FMEC’s counsel to give more credence
to this list than to the verifiers’ representations. Moreover,
Commerce does not discuss this list in its brief before this
Court.

* In a previous case, the CIT declined to draw any

inferences from the conduct of verifiers who left a verification
early without informing the respondent that corrections to a
database were unsatisfactory. See Acciai Speciali Terni S.P.A.
v. United States, 25 CIT , , 142 F. Supp. 2d 969, 986-87
(2001). In that case, however, the respondent sought to require
Commerce to use already-submitted data pursuant to 19 U.S.C. §
1677m(e) (1994); the instant case concerns Commerce’s obligation
to allow respondents to submit data pursuant to 19 C.F.R. §
351.301(b) (2) .
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(holding that a party’s noncompliance with the deadlines
established by the prior version of 19 C.F.R. § 351.301(b) (2) was
e