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OPI NI ON
POGUE, Judge: On June 30, 1999, the Court remanded this matter
to the U S. International Trade Comm ssion ("Conm ssion"). See

Tai wan_Sem conductor Indus. Ass’'n v. United States, 23 CI T __ , 59

F. Supp. 2d 1324 (1999)("Taiwan 1").% 1In that decision, the Court
reviewed Plaintiffs USCIT Rule 56.2 notion for judgnent on the
agency record chal | engi ng t he Commi ssion’s final determ nation that
the industry in the United States producing static random access
menory sem conductors ("SRAMs") was nmaterially injured by reason of
inmports from Taiwan that were sold at |ess than fair value
("LTFV'). See id.

The Commi ssion found in its final determnation that "[t]he
donestic industry’ s financial troubles [were] due in significant
part to the price depressing effects of the subject inports from

Taiwan on the donestic like product[.]" Static Random Access

Menory Sem conductors fromthe Republic of Korea and Tai wan, |nv.

Nos. 731-TA-761 & 762 (Final)(List 2, Doc. 395)(Apr. 9, 1998) at 37

("Final Determnation").? The Conmi ssion, however, did not

'Familiarity with the Court’s previous decision is presuned.

’List 1 consists of the documents within the public portion
of the record nade before the Conm ssion. List 2 consists of the
docunents within the confidential portion of the same record.
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adequately explain how it avoided attributing to the subject
inports the harnful effects from other known sources of injury;
therefore, the Court remanded the determ nation to the Conm ssion
for reconsideration consistent with the Court’s opinion. See
Taiwan |, 23 CIT at __ , 59 F. Supp. 2d at 1336. On remand, the
Comm ssion again determnes that the donmestic industry was
materially injured by reason of LTFV inports of SRAMs from Tai wan.
See Commission’s Determ on Remand (List 2, Doc. 406)(Aug. 30,
1999) at 1 ("Renmand Determ nation").

In review ng the Comm ssion’s remand determ nation, this Court
is presented with the follow ng issues: (1) whether the procedure
the Comm ssion followed on renmand was | awful; and (2) whether the
Comm ssion’s renmand determ nation that the donestic industry was
materially injured by reason of LTFV inports of SRAMs from Tai wan
is supported by substantial evidence and otherw se in accordance

wi th | aw

Di scussi on

1. Did the Conmmission conduct its remand proceedings in
accordance with | aw?

Ant i dunpi ng proceedings, including the Commi ssion’ s injury

determ nation under 19 U.S.C. 8§ 1673d(b)(1994), "are investigatory
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innature[,]" rather than adjudicatory in nature. See Statenent of
Adnministrative Action, H R Doc. No. 316, 103¢ Cong., 2" Sess.
(1994), reprinted in Uuguay Round Agreenments Act, Legislative

Hi story, Vol. VI, at 892 ("SAA"); see also Grupo Industrial Canesa

v. United States, 18 CIT 461, 463, 853 F. Supp. 440, 442-43 (1994),

aff'd, 85 F.3d 1577 (Fed. Cr. 1996). As such, the provisions of
the Adm nistrative Procedure Act ("APA') do not apply to the

Commi ssion’s injury investigation. . GA, S RL. v. United

States, 24 AT __, _ , 77 F. Supp. 2d 1349, 1359 (1999); see also
19 U.S.C. 8 1677c(b)(1994) ("The [ Comm ssion’s] hearing shall not be
subject to the provisions of [5 U S . C. 88 551 et seq.], or to [5
US.C § 702].").

After conpleting an investigation, the six conm ssioners
conprising the Conm ssion, see 19 U S.C. 8§ 1330(a)(1994), vote on
whet her the donestic industry has been injured by reason of the
subj ect inports. "If the Conmm ssioners voting on [an injury]
determnation . . . are evenly divided as to whether the
determ nation should be affirmative or negative, the Comm ssion
shall be deenmed to have made an affirmative determnation.” 19
U s C 8 1677(11)(1994). "[T]he Comm ssion nmay function
not wi t hst andi ng vacancies." 19 U S.C. § 1330(c)(6).

At the tinme of the original final determ nation regarding
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SRAMs from Taiwan, the Comm ssion was only conposed of three
menbers: Chairman Mller, Vice Chairman Bragg, and Conm ssioner
Crawford. See Final Determnation at 3 n.1. Vice Chairman Bragg
found that the U S. industry was materially injured by reason of
LTFV i nports of SRAMs fromTaiwan, with Chairman M Il er dissenting.
See id. at 33 n.168. Comm ssioner Crawford, apparently, had
recused herself. See id. Thus, Vice Chairman Bragg s deci sion
constituted an affirmative determ nati on of the Conm ssi on pursuant
to 19 U S.C. 8§ 1677(11), and the publication of the Comm ssion’s
final determnation was entitled "Views of the Comm ssion." See
Final Determ nation at 3. Accordingly, when the Court renanded, it
ordered the Comm ssion to reconsider its affirmative determ nation,
wi thout directing the remand to Vice Chairnman Bragg al one. See
Taiwan I, 23 CIT at _ , 59 F. Supp. 2d at 1336.

By the tinme of the remand, three new nenbers had been
appointed to the Comm ssion: Conm ssioner Askey, Conmm ssioner
Kopl an, and Comm ssioner H llman. |In addition, then Vice Chairnman
Bragg had becone Chai rman, and then Chairman M| er had becone Vice
Chai rman. Al though the Comm ssion was therefore conposed of the
full six commssioners, only Chairman Bragg prepared views on
remand. See Remand Determ nation at 1 n.1. "The Conmi ssion, wth

Comm ssioner Crawford not participating, submt[ted] Chairnman
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Bragg’'s remand views to the Court[] as its "Views on Remand[.]’"

ld.; see also Action Jacket Approval Record, Pls.’” Resp. to Remand

Views, Ex. 1. Moreover, "[b]lecause Vice Chairman Mller’s
[di ssent] was unaffected by the Court’s remand order, she did not
take part in this remand proceeding."” See Remand Determ nation at
1n. 1.

Plaintiffs now argue that "[t] he remand determ nati on was not
an institutional response, and therefore it was unlawful." Pls.’
Resp. to Remand Views at 2. According to Plaintiffs, the remand
determ nation only represents the views of Chairman Bragg, rather
than the views of the Comm ssion as an institution. See id. at 9.
Because the applicable statute, case law, and this Court’s remand
order all conpel an institutional response, Plaintiffs maintain,
all eligible conmssioners should have participated in the
determ nation on renmand. See id. at 2. Plaintiffs assert that
Vice Chairman M Il er, Comm ssioner Koplan, Comm ssioner Askey, and
Comm ssioner Hi Il man did not participate in the remand proceedi ng.

See id. at 2.3

Plaintiffs do not appear to chall enge Conmi ssioner
Crawford s non-participation. See Pls.’” Resp. to Remand Vi ews at
2. The original and remand determ nations nerely indicate that
Comm ssioner Crawford did not participate in both decisions
wi t hout expl ai ni ng why she was excused. See Final Determ nation
at 33 n.168; Remand Determination at 1 n.1. Nevertheless, both
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The pl ain | anguage of the statute indicates that remands from
this court are indeed made to the Comm ssion as a whole: "If the
final disposition of an action brought under this sectionis not in
harmony with the published determnnation of . . . the Conmm ssion,
the matter shall be remanded to the . . . Commssion . . . for
di sposition consistent with the final disposition of the court."
19 U.S.C. 8§ 1516a(c)(3)(1994).

Li kewi se, this court has recognized the general rule that,
where possible, all sitting conm ssioners should participate in a

remand made to the Conm ssion. See Trent Tube Div. v. United

States, 14 CIT 780, 784, 752 F. Supp. 468, 472 (1990)("[R] enands to
the Comm ssion ordering explanations of the views of individual
menbers require an 'institutional response’ irrespective of the
makeup of the Comm ssion’s nenbership at the tine it receives
remand instructions."), aff’'d, 975 F.2d 807, 814 (Fed. Cr.
1992)("[The CIT] was free, within reasonable |imts, to set the
paraneters of the remand, which required an institutional response
irrespective of flux in the Commssion’s nenbership.");

Metal | verken Nederland B.V. v. United States, 14 CI T 481, 490, 744

Plaintiffs and Defendant appear to agree that she had validly
recused herself and was therefore ineligible. See Pls.” Resp. to
Remand Views at 2-3; Def.’s Resp. to Cnts. on Renmand

Det erm nation at 3.
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F. Supp. 281, 288 (1990)(recogni zing that remands are generally to
the Comm ssion as a whole)(citing 19 U S.C. 8§ 1516a(c)(3)(1988));

Asoci aci on _Col onbi ana _de Exportadores de Flores v. United States,

12 AT 1174, 1176 n. 2, 704 F. Supp. 1068, 1070 n.2
(1988) ("[Rlemands are made to the [Conm ssion], not to the
i ndi vi dual conm ssioners. Were possible all comm ssioners should

participate in remand determ nations."); USX Corp. v. United

States, 12 C T 844, 845 698 F. Supp. 234, 236 n.3
(1988) (i ndicating that a new y-appoi nted conm ssi oner, not on the
Commi ssion at the time of the original decision, should have
participated in the remand because "renand is made to the entire
Comm ssion[ ;] [t] he Comm ssi on, rat her t han i ndi vi dua

comm ssioners, acts"); SCM Corp. v. United States, 2 T 1, 7, 519

F. Supp. 911, 915 (1981)("C early, the Comm ssion, like this Court,
is a continuing institution, regardless of <changes in its
menbership.").

In addition, although the Court has the authority to remand

the individual views of specific conm ssioners, see, e.qg., N ppon

Steel Corp. v. United States, 19 CIT 827, 827-28 (1995); Bando

Chemical Indus., Ltd. v. United States, 16 C T 133, 137, 787 F.

Supp. 224, 227 (1992), aff’'d, 26 F.3d 139 (Fed. G r. 1994), inthis

case, the Court ordered "the Conmm ssion" to reconsider its
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affirmati ve determ nation, instead of remandi ng the determ nation
to Chairman Bragg, the author of the Comm ssion’s original majority

determ nation, alone. See Taiwan I, 23 CIT at _ , 59 F. Supp. 2d

at 1336. To be sure, the Court could have nore specifically
instructed that its renand was directed to the entire Conmi ssion.

See Gitrosuco Paulista, S.A. v. United States, 12 C T 1196, 1231,

704 F. Supp. 1075, 1103 (1988)("This remand is directed to the
entire Comm ssion, and not just individual comm ssioners.")(citing

Asoci aci on Col onbiana, 12 CIT at 1176 n.2, 704 F. Supp. at 1070

n.2). Nevertheless, this Court has the authority to construe its

own remand order. See Laitram Corp. v. NEC Corp., 115 F.3d 947,

950-51 (Fed. Cir. 1997)(citing In re Sanford Fork & Tool Co., 160

U.S. 247, 256 (1895)).

Therefore, based on the rel evant statutory provision, the case
law, and the Court’s remand order in Taiwan |, the Court agrees
with Plaintiffs that all eligible comm ssioners should have
participated in the remand. To prevail, however, Plaintiffs nust
still satisfy their burden of denonstrating to the Court that al
the eligible conm ssioners did not neaningfully participate in the
remand.

The presunption of regularity supporting the acts of agency

officials nandates that, "in the absence of clear evidence to the
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contrary, courts presune that they have properly discharged their

official duties."” United States v. Chem cal Foundation, Inc., 272

US 1, 14-15 (1926). Consistent wth this principle, in United

States v. Mdrgan, 313 U. S. 409, 422 (1941), the Suprene Court held

that courts cannot probe the extent of an agency official’s
consi deration and understanding of an issue in making a decision.
Subsequent |y, the Suprenme Court has qualified Morgan to the limted
extent that a court may probe an agency official’s thought
processes if the chall enger makes a "strong show ng of bad faith or
i nproper behavior” on the part of the agency official, and the
agency has supplied the basis of its decision in formal findings.

See Citizens to Preserve Overton Park, Inc. v. Vol pe, 401 U.S. 402,

420 (1971).

I n appl yi ng t hese principles, federal courts have consistently
recogni zed that chall engers nust satisfy a high burden in order to
rebut the presunption that agency officials have adequately
considered the issues in making a final decision, including their

readi ng and understanding of the record evidence. See, e.q.

Franklin Savings Ass’'n v. Ryan, 922 F.2d 209, 211 (4" Cr.

1991) ("Since Mdirgan, federal courts have consistently held that,
absent ’extraordinary circunstances,’ a governnent decision-maker

wll not be conpelled to testify about his nental processes in
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reachi ng a decision, 'including the manner and extent of his study

of the record[.] ")(citations omtted); Nat’l Small Shipnents

Traffic Conference, Inc. v. I1CC 725 F.2d 1442, 1450 (D.C. Cir.

1984) ("Because of the strong presunption of regularity in
adm nistrative proceedings, reviewing courts will not normally
entertain procedural chall enges that nenbers of the body
i nadequately considered the issues before reaching a final

decision[.]"); Nat’|l Nutritional Foods Ass’'n v. FDA, 491 F.2d 1141,

1144-46 (2d Cr. 1974); Gupo Industrial Canesa, 18 CIT at 463-64,

853 F. Supp. at 443.

Here, while the record does warrant concern, Plaintiffs have
not made the clear showing of msconduct required to rebut the
presunption of regularity. To prove that no comm ssioners other
than Chairman Bragg neaningfully participated in the renmand,
Plaintiffs point to a footnote of the remand determ nation and to
t he Comm ssion Action Jacket Approval Record. See Pls.’ Resp. to
Remand Views at 10-11 (citing Remand Determ nation at 1 n.1 and
Action Jacket Approval Record, Ex. 1 to Pls.” Resp. to Renmand
Vi ews) .

The remand determ nati on footnote states,

The views of Chairman Bragg conprised the Comm ssion’s

determnation in this investigation. The Conm ssion
with Comm ssioner Crawford not participating, submts
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Chairman Bragg’'s remand views to the Court, as its "Views

on Remand"” providing further explanation of the

Comm ssion’s original determnation in response to the

Court’s deci sion. Vice Chairman MIler reaffirnms her

negative views in this investigation. Because Vice

Chairman MIler’s negative determ nati on was unaffected

by this Court’s remand order, she did not take part in

this remand proceedi ng.
Remand Determination at 1 n.1

Interpreting this footnote, Plaintiffs argue that the remand
determ nation did not constitute an institutional response fromthe
full Comm ssi on because Chai rman Bragg al one prepared remand vi ews.
See Pls.’” Resp. to Remand Views at 9-10. It is not necessary,
however, for each comm ssioner to participate in drafting the
decision or to submt individual views. Rather, the statute nerely
requires a single, witten determnation from the Conmm ssion,
| eaving to each comm ssioner’s discretion whether to prepare
separate or dissenting Vviews. See 19 U S. C 88 1673d(d),
1677(7)(B); cf. HR Rep. No. 96-317, 96'" Cong., 1% Sess. at 46
(1979)("[T]he Conmittee [on Ways and Means] intends that the
[ Comm ssion] determ nation, as well as any dissenting or separate
vi ews of the individual Comm ssioners, be specific inits statenent
of findings of fact and conclusions of law. "). Accordingly, it is

appropriate for comm ssioners to adopt one another’s views.

Hanni bal Indus., Inc. v. United States, 13 CIT 202, 203, 710 F.
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Supp. 332, 334 (1989)("On renmand, the Chairnman adopted the Vice
Chairman’s views on causation and her finding of no material
injury.").

The renmand determ nation footnote states, "The Conm SSion

with Conm ssioner Crawford not participating, submts Chairman
Bragg's remand views to the Court, as its 'Views on Remand[.]’"
Remand Determination at 1 n.1 (enphasis added). In this light, it
appears that new y-appointed comm ssioners Askey, Koplan, and
H Il man adopted Chairman Bragg’'s remand views. Empl oyi ng the
presunption of regularity in agency decision making, the Court
presunes that comm ssioners Askey, Koplan, and Hi |l man woul d not
have chosen to adopt Chairman Bragg' s views as the views of the
Comm ssion w t hout an adequate consideration of the issues and the
record evidence. Therefore, they presumably participated in the
remand determ nation

At the sane tinme, the remand determ nation footnote states
that Vice Chairman MIller reaffirmed her dissent. See id. The
| ast sentence of the footnote, however, calls Vice Chairnman
MIller’'s participation into question, as it states that "she did
not take part in this remand proceeding.” 1d. Nevertheless, this

tension in | anguage does not clearly indicate that Vice Chairnman

MIler did not participate in the renmand. Enmpl oyi ng the
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presunption of regularity in interpreting the entire footnote, we
conclude that MIler’s continued di ssent constituted participation,
as it indicates that she considered the nmerits of the decision

Therefore, reviewi ng the remand determ nati on footnote, the Court
must presunme that Vice Chairman MIler neaningfully took part in
the remand proceedi ng.

Simlarly, the Comm ssion Action Jacket Approval Record does
not underm ne the presunption that all eligible comm ssioners
meani ngful ly participated in the remand determ nation. The Action
Jacket Approval Record is sinply a sheet of paper indicating that
each comm ssioner, with the exception of Comm ssioner Crawford,
approved the remand views drafted by Chairman Bragg. See Action
Jacket Approval Record, Pls.” Resp. to Remand Views, Ex. 1.
Plaintiffs argue,

The vote sheet shows that neither Vice Chairman M| er

nor any of the other three qualified sitting

Commi ssi oners adopted the remand determ nation as their

own or reviewed the record evidence to respond to the

Court’s Order, let alone participated in any anal ysis on

remand. The vote sheet shows that the other

Commi ssioners nerely approved of the procedural maneuver

whereby only one Conmm ssioner’s views were submitted in

response to the Court’s remand O der.
Pls.” Resp. to Remand Views at 10. Plaintiffs, however, make

inferences that this Court will not neke. Rat her, absent hard

evidence to the contrary, the Court nust presune that the
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comm ssioners woul d not have approved submtting to the Court the
remand vi ews prepared by Chai rman Bragg wi t hout an under st andi ng of
the deternmnation’s nerits.*

The Court recogni zes that Vice Chairman MIller wote on the
vote sheet, "I note for the record that I would have preferred an

institutional response to this remand."” Action Jacket Approva

Record, Pls.” Resp. to Remand Views, Ex. 1 (enphasis added). This
statenent does raise flags. Nevert hel ess, <considered in
conjunction with the remand determ nati on’s pronouncenent that the

Comm ssion submtted Chairman Bragg’'s views as the Conm ssion’s

"Vi ews on Remand" and with each conmm ssi oner’s recorded approval on
the vote sheet, Vice Chairnman M|l ler’s statenent does not rise to
the level of "a clear showing of msconduct or wongdoing"

necessary to override the presunption of regularity. See Franklin

Savi ngs Ass’'n, 922 F.2d at 211.

Onthis record, it is not clear that the Comm ssion on renand

“The Court notes that the Action Jacket Approval Record
i ndicates that Vice Chairman M|l er al so approved the remand
views drafted by Chairman Bragg. This seens inconsistent with
the remand determ nation’s indication that M|l er maintained her
di ssent. See Renmand Determnation at 1 n.1. |Interpreting the
evi dence as a whol e, however, the Court mnust presune that Vice
Chairman M Il er approved submtting to the Court the remand vi ews
of Chairman Bragg as the Comm ssion’s remand determ nation
because the draft noted her dissent. Seen in this light, there
IS no inconsistency.
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did not conduct a formal re-vote on the nerits. It may be that
Plaintiffs’ concerns are justified, and that the deliberations did
not include all of the sitting Conm ssioners as contenpl ated by t he
statute. But the Court wll not presunme msconduct based on
suspi cion alone. The evidence does not clearly show that the ful

Commi ssion did not neaningfully participate in the remand in
accordance with 19 U S. C § 1516a(c)(3), the case law, and this

Court’s remand order.”> Finally, we note that, because we are

°Plaintiffs offer additional arguments in support of their
belief that the Conm ssion’s proceedi ngs on remand viol ated the
spirit of the Court’s remand order. See Pls.’” Resp. to Remand
Views at 11-14. In reviewing Plaintiffs argunents, the Court
notes that "[t]he Comm ssion has broad discretion in fashioning
its procedures.” Metallverken, 14 CIT at 490, 744 F. Supp. at
288 (citing ECC v. Pottsville Broadcasting Co., 309 U S. 134, 143
(1940)). Moreover, as discussed above, the presunption of

regularity dictates that, "in the absence of clear evidence to
the contrary, courts presune that [agency officials] have
properly discharged their official duties."” Chem cal Foundation,

272 U. S. at 14-15.

Plaintiffs first argue that the Conm ssion failed to provide
public notice of its remand proceeding. See Pls.’” Resp. to
Remand Views at 11. Such notice was unnecessary, however, as the
Court’s previous opinion notified the parties of the remand. See
Taiwan 1, 23 CIT at __, 59 F. Supp. 2d at 1336-37.

Plaintiffs next argue that the Conmi ssion failed to "offer
interested parties an opportunity to be heard[.]" Pls.” Resp. to
Remand Views at 11. As nentioned above, however, anti dunping
proceedi ngs are investigatory, rather than adjudicatory, in
nature. See SAA at 892; see also NEC Corp. v. United States, 21
CI T 933, 948-49, 978 F. Supp. 314, 329 (1997). Accordingly, the
Comm ssion perm ssibly interprets its role in conducting an
investigation as fact-finding. See U S. Int’'l Trade Conm n,
Quidelines for Hearings, Pub. 3183, at 1 (Mar. 1999). 1In
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remandi ng the deci sion for the reasons expl ained below, Plaintiffs
wll, in any event, be afforded the full Comm ssion’ s
reconsi deration of the nerits of the injury determ nation.

2. Is the Commission’s remand determ nation supported by
substantial evidence and otherwise in accordance with | aw?

The Court nust sustain the Conmm ssion’s remand determ nation
unless it is "unsupported by substantial evidence on the record, or
otherwise not in accordance wth [aw" 19 US.C 8§
1516a(b) (1) (B) (i).

A. Background

The statute directs the Commssion to make a final

remanding this matter, the Court did not order the Conm ssion to
reopen the record for the gathering of further evidence. See
Taiwan 1, 23 CIT at _ , 59 F. Supp. 2d at 1336-37. Therefore,
it was within the Conmi ssion’s discretion not to solicit further
comments frominterested parties on renand.

Finally, Plaintiffs argue that the Conm ssion inproperly
refused to permt briefs and exhibits that Plaintiffs had
previously submtted to this Court to be added to the record of
the remand proceeding. See Pls.” Views on Remand at 11, 12-13.
As noted, however, the Court did not instruct the Comm ssion to
reopen the record. Moreover, Plaintiffs’ case briefs presumably
cont ai ned argunents that the Comm ssion had al ready heard. See
28 U.S.C. 8§ 2637(d)(requiring the exhaustion of admnistrative
remedies). Lastly, because the exhibits Plaintiffs presented at
oral argument before this Court on May 26, 1999, were nerely
charts constructed using data already on the record, it was
Wi thin the Conmission’s discretion to decide whether to receive
them See Maine Potato Council v. United States, 9 CT 293, 300,
613 F. Supp. 1237, 1244 (1985)("It is within the Conm ssion’s
di scretion to nake reasonable interpretations of the
evi dence[.]").




Court No. 98-05-01460 Page 18

determ nation of whether . . . an industry in the United States .

is materially injured . . . by reason of [the subject]
inports[.]" 19 U S . C 8§ 1673d(b). "The term material injury’
means harm which is not I nconsequenti al , i mmat eri al , or
uninmportant.” 19 U.S.C. 8§ 1677(7)(A). Moreover, the "by reason
of " | anguage "nmandates a show ng of causal--not nerely tenporal--
connection between the [subject inports] and the material injury.”

Gerald Metals, Inc. v. United States, 132 F. 3d 716, 720 (Fed. Gr.

1997). In turn, the causation standard "requires adequate evi dence
to show that the harm occurred ’'by reason of’ the [subject]
i nports, not by reason of a mniml or tangential contribution to
material harnf.]" Id. at 722.°

In examning "whether [the subject] inports have caused

°Fol | owi ng the Federal Circuit’s decision in Gerald Metals,
132 F.3d 716, this Court ordered the Conmm ssion to reconsider its
affirmative material injury determ nation concerning inports of
pure magnesium fromthe Ukraine. See CGerald Metals, Inc. v.

United States, 22 CI T , 8 F. Supp. 2d 861 (1998). This Court
then sustai ned the Comm ssion’s subsequent remand determ nati on.
See Cerald Metals, Inc. v. United States, 22 CT , 27 F. Supp.

2d 1351 (1998), appeal dism ssed for appellant’s failure to
prosecute in accordance with Federal Crcuit Rule 31(a), No. 99-
1166 (Fed. GCr. Apr. 16, 1999). Although in Gerald Metals the
Federal Circuit and this Court interpreted the statute as it
existed prior to the enactnent of the Uruguay Round Agreenents
Act ("URAA") on January 1, 1995, the "by reason of" standard
articulated therein applies to the anended statute. See Tai wan
I, 23 CTat _ , 27 F. Supp. 2d at 1329.
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material injury to a donmestic industry,” the Comm ssion is required
under 19 U . S.C. 8§ 1677(7)(B) to consider three factors: (1) the
volume of the subject inports; (2) the effect of the subject
inports on prices of donestic |like products; and (3) the inpact of
t he subject inports on domestic producers of |ike products.’” 1d.
at 719. The Comm ssion eval uates the volune and price effects of
the subject inports and their consequent inpact on the donestic
industry by applying the standards set forth in 19 US. C 8§

1677(7)(C).% See U.S. Steel Goup v. United States, 96 F.3d 1352,

I'n addition, the Commission "may consider such other
econonm c factors as are relevant to the determ nation regarding
whet her there is material injury by reason of inports.” 19
US. C 8 1677(7)(B)(ii).

8The rel evant portions state:
(i) Vol une

In evaluating the volunme of inports of

mer chandi se, the Comm ssion shall consider whether
the volunme of inports of the nerchandi se, or any
Increase in that volunme, either in absolute terns
or relative to production or consunption in the
United States, is significant.

(ii) Price

In evaluating the effect of inports of such
mer chandi se on prices, the Conm ssion shal
consi der whet herB
(1) there has been significant price
undersel ling by the inported nerchandi se
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as conpared with the price of like
products of the United States, and

(I'l1) the effect of inports of such

mer chandi se ot herw se depresses prices to
a significant degree or prevents price

I ncreases, which otherwi se woul d have
occurred, to a significant degree.

(ii1) lInmpact on affected donestic industry

In exam ning the inpact required to be considered
under subparagraph (B)(i)(I11), the Comm ssion
shal |l evaluate all relevant econom c factors which
have a bearing on the state of the industry in the
United States, including, but not limted toB

(1) actual and potential decline in

out put, sales, market share, profits,

productivity, return on investnents, and

utilization of capacity,

(I'l) factors affecting donmestic prices,

(1'1l) actual and potential negative

effects on cash flow, inventories,

enpl oynent, wages, growth, ability to

rai se capital, and investnent,

(1V) actual and potential negative

effects on the existing devel opnent and

production efforts of the donestic

I ndustry, including efforts to develop a

derivative or nore advanced version of

the donestic |ike product, and

(V) in a proceeding under [19 U S. C. 8§

1673-1673h], the magni tude of the margin

of dunpi ng.

The Conmm ssion shall evaluate all rel evant
econom c factors described in this clause within
the context of the business cycle and conditions
of conpetition that are distinctive to the
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1360 (Fed. Cir. 1996); see also Agreenent on |nplenentation of
Article VI of the General Agreenent on Tariffs and Trade 1994
(Antidunping) at Art. 3.1 ("Antidunping Agreenent").

"Thus, after assessing whether the volune, price effects, and
inpact of the subject inports on the donestic industry are
significant, the statutory ’'by reason of’ |anguage inplicitly
requires the Commssion to 'determ ne whether these factors as a
whole indicate that the [subject] inports thenselves nade a
® Taiwan |, 23 CIT at ___,

material contribution to the injury.’"

59 F. Supp. 2d at 1327-28 (quoting Gerald Metals, 22 T at _ , 27

F. Supp. 2d at 1355); see also 19 US C 8§ 1673d(b)(1).
Accordingly, "the Comm ssion nust exam ne other factors to ensure
that it is not attributing injury fromother sources to the subject

inmports." SAA at 851-52.1%°

af fected i ndustry.

19 U.S.C. § 1677(7)(C).

°The presence or absence of any factor is not necessarily
di spositive to a finding of material injury. See 19 U S.C. 8§
1677(7)(E)(ii1). The Comm ssion has discretion to weigh the
significance of each factor in |ight of the circunstances. See
Iwatsu Electric Co., Ltd. v. United States, 15 CIT 44, 49, 758 F.
Supp. 1506, 1510-11 (1991).

¥'nits remand deternination, the Connmi ssion suggests that
the non-attribution requirenent is satisfied by assuring that the
injurious effects ascribed to the subject inports are not
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"effects entirely caused” by other factors. Renand Determ nation
at 9 n.34. In nmaking this assertion, the Comm ssion quotes an

i sol ated sentence fromthe GATT 1947 Panel Report in the

Nor wegi an Sal non case. See I nposition of Anti-dunping Duties on
| mports of Fresh and Chilled Atlantic Sal non from Norway, Apr.

27, 1994, GATT B.1.S.D. (41° Supp.) at 423 ("Norwegi an Sal non").
The SAA endorses Norwegi an Salnon as illustrative of a proper
causation analysis. See SAA at 851.

W thout nore, however, a reliance on this isolated statenent
from Norwegi an Salnmon is msplaced. First, the GATT Panel’s
statenent that it could not find that the Conmm ssion "had
attributed to the Norwegian inports effects entirely caused by"
ot her factors was nmade in direct response to Norway’s argunent
that "any material injury to the [United States] Atlantic sal non
industry . . . was caused by factors other than inports from
Norway[.]" Norwegian Sal non at 423 (enphases added).

Second, this interpretation of the SAA's non-attribution
requi renment could render the statutory "by reason of" | anguage
meani ngl ess. The statute’s "by reason of" |anguage i ndicates
that the Conm ssion cannot satisfy "its burden of proof by
showi ng that the LTFV goods thenselves contributed only mninmally
or tangentially to the material harm"™ Gerald Metals, 132 F. 3d
at 722 (enmphasis added). To conclude that non-attribution nerely
requires the Commi ssion to ensure that it does not attribute to
the subject inports injury caused entirely by other factors,
however, could allow the Conm ssion to violate this | anguage
because overall injury to a donestic industry is often caused by
a variety of factors. As explained by this Court,

Frequently, several events--each of which is a
necessary antecedent and has an appreciable effect--
contribute to overall injury to an industry. In sone
cases, another event may have such a predom nant effect
in producing the harmas to nmake the effect of the LTFV
inmports insignificant and, therefore, to prevent the
LTFV inmports frombeing a material factor. (This is
not to say, however, that there may not be nore than
one material factor to injury.) In addition, even if
no contributing factors independently have a

predom nant effect, their conbined effect may dilute
the effect of the LTFV inports, preventing the LTFV
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In reviewng the Conmssion’s original determnation, the
Court could not discern how the Comm ssion ensured that it did not
attribute the harnful effects fromother recognized factors to the

subject inports. See Taiwan |, 23 CI T at , 59 F. Supp. 2d at

1335- 36. Therefore, the Court remanded the Comm ssion’s
affirmative injury determnation for "reconsideration consistent

with this Court’s opinion." [d. at , 59 F. Supp. 2d at 1336.

On remand, the Conmm ssion again determ nes that the industry in the
United States producing SRAMs was materially injured by reason of
i nports of SRAMs from Tai wan that the Departnent of Comrerce found
were sold at LTFV. See Renand Determ nation at 1.

B. Volune Effects

The statute requires the Comm ssion to determ ne "whet her the

inports frombeing a material factor. The statute
requires that the Conm ssion determ ne whether the LTFV
inports thenselves nade a material contribution to the
injury suffered by the donestic industry.

Gerald Metals, 22 AT at _ , 27 F. Supp. 2d at 1355 n. 8.

"That the injurious effects fromother sources may be
greater than the effect of the subject inports is not
determ native, [however,] so long as the Comm ssion reasonably
finds that the subject inports’ contribution to the overall harm
is material." Taiwan I, 23 CTat _ , 59 F. Supp. 2d at 1330-
31. "[T]he Conmi ssion need not weigh (i.e., determne which is
greater or |esser) causes in conplying wwth the by reason of’
standard.” |d. at , 59 F. Supp. 2d at 1331.
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vol unme of [the subject inports], or any increase in that volune,

either in absolute terns or relative to production or consunption

in the United States, is significant." 19 U S C 8

1677(7) (O (i) (enmphasi s added). ""This |anguage when read in
conjunction wth the | egislative history indicates that di sjunctive
| anguage was chosen to signify congressional intent that the agency
be given broad discretion to analyze inport volunme in the context
of the industry concerned.’" USX Corp., 12 CT at 848, 698 F.

Supp. at 238 (1988)(quoting Copperweld Corp. v. United States, 12

CI T 148, 167, 682 F. Supp. 552, 570 (1988)); see also S. Rep. No.
96- 249, 96'" Cong., 1% Sess. at 88 (1979).

In its original determ nation, the Comm ssion evaluated the
significance of the subject inports’ volunme in both absolute and
relative terns, without indicating whether its determ nationrelied
upon both findings. See Final Determ nation at 33-34. |n Taiwan
I, the Court sustained the Comm ssion’s finding that the subject
inports’ nearly threefold increase in absolute volune was

significant. See Taiwan I, 23 CIT at _ , 59 F. Supp. 2d at 1331.

The Court could not, however, "sustain the Conm ssion’s additional
conclusion that the subject inports’ increase relative to U S
consunption was significant." 1d. The record evidence indicated

t hat non-subject inports of SRAMs greatly exceeded the inports of
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Tai wanese SRAMs in terns of both absolute and rel ative i ncreases in

vol ume'* and wer e recogni zed by the Conmi ssion as a potential source

of injury to the donestic industry. See id. at , 59 F. Supp.
2d at 1331-32. Therefore, "w thout an explanation of how the
relatively small vol une of Taiwanese inports was significant given
t he dom nant presence of non-subject inports,” the Court coul d not
sustain the Comm ssion’s additional conclusion that the subject
inports’ increase relative to U S. consunption was significant.
Id. at _ , 59 F. Supp. 2d at 1332.

On remand, the Comm ssion clarifies that its determ nati on was
not dependent on its finding of relative significance; rather, its
finding that the absolute increase in subject inports was
significant al one supported its determ nati on regardi ng the vol une
factor. See Remand Determ nation at 5. As nentioned, the Court
previously held that substanti al evidence supported the
Comm ssion’s conclusion that the absolute increase in inports of

Tai wanese SRAMs was significant. See Taiwan |, 23 CI T at , 59

F. Supp. 2d at 1331. Therefore, recognizing that the Conm ssion

has discretion to anal yze the volunme of subject inports in either

"Thr oughout the period of investigation, non-subject
i mports maintained a nmuch higher U S. nmarket share than Tai wanese
inports. See Staff Report (List 2, Doc. 34) at 1V-9, Table I1V-4
("Staff Report").
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an absolute or relative sense, the Court sustains the Conmm ssion’s
conclusion that the overall volunme of subject inports was

significant as supported by substantial evidence. *?

2Because substantial evidence supports the Conmi ssion’s
conclusion that the volune of the subject inports was significant
based on its determ nation regardi ng absol ute vol une al one, the
Court need not address the Conm ssion’s additional determ nation
regarding the inports’ relative volunme. Nevertheless, the Court
notes an argunent rai sed by the Conmm ssion on renmand in
connection with the Court’s prior instruction for the Conm ssion
to explain "how the relatively snmall vol une of Taiwanese inports
was significant given the dom nant presence of non-subject
inmports[.]" Taiwan I, 23 CIT at _ , 59 F. Supp. 2d at 1332.
Addressing the Court’s instruction, the Comm ssion states,

The Norwegi an Sal non panel holds that there is "not

a requirement that inmports fromthird countries not
subject to investigation be considered as part of an
exam nation of the significance of an increase in the
vol unme of inports froma country whose inports [are]
t he subject of an anti-dunping duty investigation.”

Remand Determ nation at 4 (citing Norwegian Sal non at 406).

Thus, the Comm ssion argues that a conpari son of the respective
vol unes of the Tai wanese and non-subject inports was not required
to evaluate the significance of the Taiwanese inports’ relative
vol ume.

I f the Conmm ssion evaluates the significance of the subject
imports without regard to causation, such a conparison nay indeed
not be necessary. Cf. Angqus Chemi cal, 140 F.3d 1478, 1485 (Fed.
Cir. 1998)(indicating that, under a two-step nethod of causation,
the statutory factors of 19 U S.C. 8§ 1677(7)(B) may be eval uat ed
before conducting "the additional analytical step of determ ning
t he precise causal connection between the inports and any
perceived harmto the industry”). But see Taiwan I, 23 CI T at
__, 59 F. Supp. 2d at 1332 n.12.

In determning the ultimate i ssue of causation, however, it
may be necessary to consider |arge volunes of non-subject
inmports. The SAA specifically endorses the causation standard
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C. Price Effects
1. Introduction
The statute provides that, in evaluating the effect of the
subj ect inports on donestic prices,
[ T] he Comm ssion shall consider whether--(1) there has
been significant price underselling by the inported
nmer chandi se as conpared with the price of donestic |ike
products of the United States, and (lI1) the effect of
i nports of such nmerchandi se ot herwi se depresses prices to
a significant degree or prevents price increases, which
ot herwi se woul d have occurred, to a significant degree.
19 U S.C 8§ 1677(7)(O(11i).
The Court previously sustained as supported by substanti al

evidence the Comm ssion’s conclusion that there was significant

price underselling by the Tai wanese inports. See Taiwan I, 23 CI T

enpl oyed in Norwegi an Sal nbn. See SAA at 851. 1In the sentence

i mredi ately foll owi ng the Comm ssion’s above quote, the GATT

panel states, "A consideration of the volume of inports from.
third countries mght be relevant for the purpose of

determ ning the existence of a causal relationship between the

al | egedly dunped inports under investigation and material injury

to a donestic industry.” Norwegian Sal non at 406. Moreover, the

Ant i dunpi ng Agreenent explicitly states,

The authorities shall also exam ne any known factors

ot her than the dunped inports which at the sane tine
are injuring the donestic industry, and the injuries
caused by these other factors nust not be attributed to
t he dunped inports. Factors which may be relevant in
this respect include . . . the volune and prices of
inmports not sold at dunping prices .

Ant i dunpi ng Agreenent at § 3.5 (enphasis added).
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at , 59 F. Supp. 2d at 1333. The Court could not, however,
sustain the Comm ssion’s conclusion that the Tai wanese i nports had
significant price depressing effects during 1996 and 1997 as

supported by substantial evidence.™ See id. at , 59 F. Supp.

2d at 1333- 36.

First, the Court expressed concern that "the Comm ssion found
that the subject inports had significant price depressing effects
despite the fact that the record indicate[d] that during 1996 and
1997 the majority of the Taiwanese inports oversold the donestic
product.” Taiwan I, 23 CIT at _ , 59 F. Supp. 2d at 1333. The
Comm ssion collected price information for six SRAM products,
desi gnating themproducts 1 through 6. Newer Taiwanese products 1
and 2, which accounted for |ess than 25% of Taiwanese inports in
1996 and less than 33% in 1997, significantly undersold the
equi val ent donestic products during 1996 and 1997. See Staff
Report at V-6 to V-8, Tables V-1 and V-2. {d der Tai wanese products
3 and 5, however, accounted for over 50% of Taiwanese inports in

1996 and over 67% in 1997, and generally oversold the equival ent

BThe years 1994 through 1997 enconpass the period of
i nvestigation. Nevertheless, the Comm ssion perm ssibly focuses
on the nore recent 1996-97 period in evaluating the causal
effects of the subject inports. See, e.q., Chr. Bjelland
Seaf oods A/S v. United States, 19 CT 35, 48 (1995).
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donestic products during those years. See id. at V-9 to V-10,
Table V-3, and at V-13 to V-14, Table V-5.

Second, the Court could not di scern howthe Comm ssion ensured
that it did not attribute the harnful effects fromother recognized

sources of price depression in the U S SRAMmarket to the subject

inports. See Taiwan I, 23 CIT at __, 59 F. Supp. 2d at 1335-36;

see also SAA at 851-52. In the original determ nation, the
Comm ssi on acknow edged t hat a | earni ng curve, oversupply, and non-
subj ect inports also had price depressing effects on the prices of
domesti ¢ SRAMs. See Final Determnation at 35, 37. Yet the
Comm ssi on si nply concl uded that the subject inports thensel ves had
significant price depressing effects w thout explaining the basis
for that concl usion, despite the extensive evidence of these other

known sources of price depression. See Taiwan |, 23 CTat _ , 59

F. Supp. 2d at 1336.
The Conmmi ssion’s remand determ nation attenpts to address the
Court’ s concerns.
2. Anal ysis
a) Price Depressing Effects of Tai wanese SRAM I nports
On remand, the Conm ssion continues to focus on the newer
products 1 and 2, but now offers a nore thorough explanation of

their unique inportance. See Remand Determ nation at 12-13. The
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Comm ssion explains that "the health of the industry depends upon
its success in new products" because, "in the initial period of
selling a nore advanced version or new generation of a product,
firms enjoy a price premum"” 1d. (citing Final Determ nation at
22). Therefore, the Comm ssion reasons, the substanti al
undersel | i ng by Tai wanese i nports in newer products 1 and 2 took on
even greater inportance because it inpaired the donestic industry’s
ability to charge expected premumprices. See id.

Regar di ng product 1, the Conm ssion states, "In the first nine
nonths after the entry of Taiwan inports into the market for
Product 1 [in April of 1995], the Taiwan price fell to about half
of its original value, maintaining a margin generally about 40
percent belowthe U S. price." 1d. (citing Staff Report at V-6 to
V-7, Table V-1). Over the course of the follow ng three nonths,
t he Conmi ssion el aborates, the price declines of Tai wanese product
1 becane "even nore radical,"” falling to less than one-third of its
Decenber 1995 wunit price in February 1996. See id. at 12-13
(citing Staff Report at V-6 to V-7, Table V-1). Throughout this
overall period, "[d]onestic prices fell precipitously.” Id. at 13
(citing Staff Report at V-6 to V-7, Table V-1). The record
supports the Conmission’s assertions regarding the pricing of

product 1. See Staff Report at V-6 to V-7, Table V-1. Therefore,
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based on the record, a reasonable mnd could conclude, as did the
Comm ssion, that the significant underselling of Tai wanese product
1 depressed U. S. prices.

The Comm ssion characterizes the pricing of Tai wanese product
2 as "even nore stark[.]" Remand Determ nation at 13. The
Comm ssion notes that Taiwanese inports of product 2 entered the
United States two nonths after the U. S. industry had i ntroduced t he
product and "at a price that was one-seventh the donestic product
price.”" Id. (citing Staff Report at V-8, Table V-2). The donestic
product price fell by alnost two-thirds during the follow ng three
nont hs and "declined further by the end [of 1997]." Id. (citing
Staff Report at V-8, Table V-2). Throughout this period, the
Comm ssion continues, Taiwanese product 2 consistently undersold
the donmestic product. 1d. (citing Staff Report at V-8, Table V-2).
The record supports these assertions. See Staff Report at V-8,
Table V-2. Therefore, based on the record, a reasonabl e decision
maker coul d conclude, as did the Conm ssion, that the significant
undersel I i ng of Taiwanese product 2 depressed U.S. prices.

In addition, the Comm ssion explains on remand that the nore
establ i shed Tai wanese products 3 and 5 also had price depressing

effects, despite the fact that these products exhibited "m xed
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overselling and underselling in 1996-97."%" See Remand
Determ nation at 14-15. Addressing product 3, the Conm ssion
explains, citing another investigation, "'in a comodity market
characterized by intense price-based conpetition, a m xed pattern
of under- and overselling is to be expected; such a pattern,
together with increasing volune of subject inports, indicates that
subj ect inports played a substantial role in the price declines .

S Id. at 15 (citing Certain Stainless Steel Plate from

Bel gium Canada, Italy, Korea, South Africa, and Tai wan, | nv. Nos.

701-TA- 376, 377, and 379 (Final) and Inv. Nos. 731-TA-788-793
(Final), USITC Pub. 3188, at 19 (May 1999)).

Applying this observation to the current case, the Conm ssion
concl udes that Taiwanese product 3 had price depressing effects
because its vol une i ncreased and it "undersol d t he donmestic product
in between one-quarter and one-third of conparisons” in 1996-97.
Id. at 15 (citing Staff Report at V-9, Table V-3). The record,
however, also supports the opposite conclusion. Mar gi ns  of

Tai wanese overselling and underselling in product 3 fluctuated

“Tai wanese product 3 oversold the donestic product 3 in
seven nonths of 1996 and in ten nonths of 1997. See Staff Report
at V-10, Table V-3. Taiwanese product 5 oversold the donestic
product 5 in seven nonths of 1996 and in eight nonths of 1997.
See id. at V-14, Table V-5.
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substantially over 1996 and 1997, yet donestic product 3 prices
declined fairly steadily and consistently over this period. See
Staff Report at V-10, Table V-3. Thus, an analysis of the causal
nexus between Taiwanese pricing of product 3 and the donestic
product 3 price declines requires an interpretation of the
evi dence. The Conmm ssion has "discretion to mneke reasonable

judgments and inferences in interpreting evidence[.]" Chung Ling

Co., Ltd. v. United States, 16 CIT 843, 846, 805 F. Supp. 56, 61

(1992) (citing Maine Potato Council, 9 CT at 300, 613 F. Supp. at

1244) .

Mor eover, we need not bel abor whether substantial evidence
supports the Comm ssion’s conclusion regarding the effects of
Tai wanese product 3; the Comm ssion’s explanation of Taiwanese
product 5's effects adequately addresses the Court’s previous
concern regarding the Commssion’s finding of significant price
depressing effects despite the fact that the mpjority of the
Tai wanese i nports oversold the donmestic product during 1996-97.

Regardi ng product 5, the Conmm ssion explains, "In analyzing
the effects of subject inports on donestic prices of Product 5,
confirmed lost revenue findings are nore probative than
underselling.” Remand Determ nation at 15. The Conm ssion points

out that a "substantial nunber of |ost revenue allegations for
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[ product 5] were confirnmed[,]" dating fromthe fourth quarter of
1995 through 1997. |[d. at 15-16 (citing Staff Report at V-24 to V-
28, Table V-8). Based on the evidence of confirned |ost revenue
al l egations, the Comm ssion concludes that U S. producers had to
"significantly lower[] their prices to avoid losing sales to
[ Tai wanese product 5]." 1d. at 16. Alsowth regard to product 5,
the Comm ssion notes "that there is no possibility of false
attribution of [price] effects where allegations of |osses due to
Tai wan i nports have been confirned." |1d.

The record indicates that only one U S. SRAM producer made t he
| ost revenue al | egati ons concerni ng Tai wanese product 5. See Staff
Report at V-24 to V-28, Table V-8. Moreover, all but one of the
confirmed |ost revenue allegations involved the sane purchaser.
See id. Nevertheless, the confirned |l ost revenue allegations are
at | east reasonably indicative of price depression; in each case,
the U.S. producer lowered its initial price to avoid losing a sale
to Tai wanese inports of product 5. See id.

Accordi ngly, substantial evidence supports the concl usion that
the subject inports as a whole generally had price depressing
effects. The precise issue, however, is whether the price
depressing effects were "significant." See 19 USC 8§

1677(7) (O (ii).
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b) O her Sources of Price Depression

I n exam ni ng causation, the Conm ssion nust not attribute the
harnful effects from other sources of injury to the subject
i nports. See SAA at 851-52. The Comm ssion further bases its
remand determnation that the subject inports thenselves had
significant price depressing effects on its explanation of how it
ensured that it did not attribute the price effects fromthe other
recogni zed factors (i.e., the |l earning curve, non-subject inports,
and the 1996-97 oversupply) to the subject inports.

i) The Learning Curve

The learning curve is the phenonmenon by which a firms
manuf acturi ng costs, and hence its prices, decrease as it becones
nore efficient in production. See Final Determ nation at 22. The
record indicates that "SRAM prices historically show a pattern of
steep price declines as the products nove along narket and
production life cycles."” Staff Report at 1-20 and V-1. Addressing
the effect of the |learning curve on the donestic prices for newer
products 1 and 2, the Comm ssion states, "Although the Conm ssion
did not adopt a fixed rate for the |earning curve, the evidence
before the Conm ssion indicated that this process is nore gradual
than the precipitous falls in new product prices that occurred

during the later part of the PO." Remand Determ nation at 14.
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The record evidence concerning the |earning curve effect in
the SRAM industry indicates that the price per bit falls
approxi mately 38% every two years. See Staff Report at V-1; Feb.
18, 1998, Hearing Tr. (List 1, Doc. 252) at 37 ("Hearing Tr.").
Donmestic product 1 and 2 price declines over 1996 and 1997 were
i ndeed faster than this rate. See Staff Report at V-6 to V-8,
Tables V-1 and V-2. Therefore, substantial evidence supports the
Comm ssion’s conclusion that the price depressing effects of the
| earning curve did not render the price depressing effects of the
subject inports insignificant. The Comm ssion has adequately
explained how it ensured that it did not attribute the price
depressing effects of the | earning curve to the Tai wanese i nports.

ii) Non-Subject Inports

Regar di ng the non-subject inports, the Conmm ssion appears to
explain that it did not attribute price depressing effects of non-
subject inports to the Taiwanese inports because the non-subject
inports were not as conpetitive as the Taiwanese and donestic
product in the US. market for fast SRAMs.*  The Conmmi ssion

expl ai ns,

"By inference, it appears the Conmi ssion considers "slow
SRAME to be SRAMs of access speeds greater than or equal to 55
nanoseconds ("ns"), while it considers "fast" SRAMs to be those
of access speeds |less than or equal to 34 ns.
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[More than half of the increase by quantity in non[-]
subject inports in 1996-1997 cane in inports from
countries whose inports are predom nantly concentrated in

sl ower access speeds. |In contrast, Taiwan inports, |ike
donestic i ndustry shipnents, are heavily concentrated in
hi gher access speeds. O non[-]subject inports, only

non- subj ect Korean inports are nore concentrated in the

mar ket for fast SRAMs than in the market for sl ow SRAMs.

Al t hough the record does not indicate exactly in which

SRAM pr oducts non[ -] subject inports as a whol e i ncreased

nost, the market share of non-LTFV products from sources

heavily concentrated in the slower range gai ned market

share . . . from 1995 to 1997. |In contrast, the market

shar e of non-subj ect Korean i nports decreased slightly][.]
Remand Determ nation at 9 (citing Staff Report at IV-3, Table | V-2,
at 1-10, Table I1-1, and at 1V-9, Table IV-4).1%

Based on these findings, the Comm ssion infers that, "in the
part of the market in which the US. and Taiwan products
conpete[d], non[-]subject inports [did not have a] greater effect

than subject inports.” 1d. at 9. Instead, "[n]onsubject inports

appear to have had their greatest effects in [the market for slow

%The non-subject inports as a whol e were conposed of non-
subj ect inmports from Korea and non-subject inports fromall other
countries, particularly Japan. See Staff Report at 11-13.
Henceforth, the Court will refer to the non-subject inports from
all other countries as "third source" inports. The record
i ndicates that, in 1997, 58.4% of non-subject Korean inports were
in the fast range and 43. 1% of third source inports were in the
fast range. See Staff Report at 1-10, Table I-1. As indicated
in the above quote, the Comm ssion characterizes the third source
inports as "inports fromcountries whose inports are
predom nantly concentrated in slower access speeds.” Remand
Determ nation at 9.
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SRAME] in which Taiwan inports conpete[d] very little and which
represent[ed] a relatively low portion of shipnents by the U S
industry.” [1d. at 9-10. Thus, the Comm ssion suggests that it did
not attribute price depressing effects of non-subject inports to
t he Taiwanese inports because the non-subject inports were |ess
conpetitive than the Tai wanese product in the U S. nmarket for fast

SRAMS. See also id. at 10 n.41 ("That non[-]subject inports

excl uded subject inports and donestic products from[a part of the
mar ket] would set the stage for nore intense conpetition between
subj ect inports and donestic product in the part of the market open
to them") and 17. n.76 (stating that the Comm ssion explained in
its discussion of the relative volune of subject inports how it
ensured "that it was not attributing the price effects of non[-
] subject inports to subject inports").

Al t hough there was no i ndustry consensus on the definitions of
"fast" and "slow' SRAMs, see Staff Report at 1-9, the record
adequately supports the Comm ssion’s finding of distinct market

segnents for fast and slow SRAMs in the United States,!” see id. at

YPlaintiffs argue that the Conmi ssion cannot legally rely
on its distinct nmarket segnment explanation because the Commi ssion
inits original determ nation had already found no "cl ear
dividing line" between fast and slow SRAMs in finding a single
"donestic |ike product” consisting of SRAMs of all access speeds.
See Pls.” Resp. to Remand Views at 16 (citing Final Determ nation
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1-18 ("[l]nterchangeability across SRAMs with different access
speeds can be problematic."). In addition, the record supports the
Comm ssion’s conclusion that the Taiwanese inports and donestic
product were concentrated in the market for faster SRAMs. See id.
at 1-10, Table I-1.

The record does not, however, support the Conm ssion’s
apparent finding that non-subject inports were |less conpetitive
t han Tai wanese inports in the donestic fast SRAM market. |[|nstead,
the great weight of the record evidence appears to indicate that,
al though a substantial portion of non-subject inports were
concentrated in the U S. market for slower SRAMs, non-subject
inports were also very conpetitive in the US. mrket for fast
SRAMS.

First, in terns of billions of bits, there were nore than

tw ce as many non-subject inports of fast SRAMs as a whole than

at 10). It is permssible, however, for the Comm ssion to
consider the inportance of distinct market segnents as a
condition of conpetition in its analysis of causation despite a
finding of a single donestic |ike product under 19 U S.C. 8§
1677(10). See Bic Corp. v. United States, 21 CIT 448, 452-54,
964 F. Supp. 391, 397-98 (1997); RRMIndus., Inc. v. United
States, 18 CI T 219, 226 n.9, 848 F. Supp. 204, 210 n.9 (1994).

| ndeed, an anal ysis of market segnents plays an inportant role in
t he causation context because "the nore fungible two products
are, the nore |likely underselling by one will affect the price of
another." Bic Corp., 21 CT at 456, 964 F. Supp. at 400.
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Tai wanese fast SRAM inports in 1997. See Staff Report at 1-10,
Table I-1, and at 1V-7, Table IV-3. The absolute volune in 1997 of
third source fast SRAMs al one was nuch greater than those from
Tai wan. See id. Moreover, in the fastest category of SRAMs
(access speeds of 14 ns or less), there were nore than three tines
as many non-subject inports as Taiwanese inports. See id.
Finally, in 1997, fast non-subject Korean i nports constituted 69. 7%
of total non-subject Korean inports by value, while fast third
source inports constituted 75.2% of total third source inports by
value. See id. at 1-10, Table I-1.

In addition, the record indicates that non-subject inports,
particularly third source, were domnant in cache nenory uses--
functions that utilize fast SRAMs. See id. at |-11. For instance,
non- subj ect inports were dom nant in the market for cache nenory in
personal conputers ("PCs"), "[o]ne of the largest end uses for
SRAMB[ . " Ild. at [I1-3. According to the Staff Report,
"conpetition in nmuch of the PC cache nmarket [is limted] to those
SRAM suppliers selected by Intel.” 1d. In turn, Intel purchased

over 90%of its SRAMs from Japanese and non-subj ect Korean sources

in 1997. See id.; see also id. at 11-13. Thus, the record

i ndi cates that non-subject inports were very conpetitive in the
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U.S. market for PC cache menory, '

a market that chiefly utilized
SRAMs of the fastest category in 1997. See id. at I-13, Table I-2.
Moreover, the record indicates that the U'S. market for

wor kstations and servers chiefly utilized SRAMs of the fastest

category in 1997. See id.; see alsoid. at I1-4 ("Wrkstations and

servers also consune a |arge anount of SRAM and account for a
| arge percentage of the value of SRAM sales. These applications
use very high-end, high-speed SRAM5[.]") and at I1-13. Addressing
t he sources of products in this market segnent, the record states,
"This segnent is predom nantly supplied by SRAMs produced in the
United States and non-subject inports, particularly from Japan

al t hough i nporters of SRAMs from Tai wan reported sone shipnents in

this category." [d. at I1-4; see also id. at 11-13. By val ue,

37.4%of U.S. SRAM shipnents in 1997 were used in workstations and
servers, the | argest end-use for donestic SRAMs by value. See id.
In contrast, only 1.4%of Tai wanese SRAMs by val ue were enpl oyed in
wor kstations and servers in the US. market in 1997. See id. at
I1-2. Thus, the record indicates that non-subject inports were

nore conpetitive than the Taiwanese inports in the donestic

BMeanwhi | e, 22. 2% of Tai wanese i nports by val ue were used
as PC cache nenory in 1997. See Staff Report at I11-2, Table II-
1.
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i ndustry’s greatest end-use market by value, a market that utilized

SRAMs of the fastest category. See alsoid. at 11-9 and at 11-12

("lI'nports fromTaiwan are used in a smaller range of end uses than
U. S. -produced SRAMs.").

By contrast, Taiwanese inports by value were concentrated in
the U S. market for nodens and tel econmunications applications in
1997, see id. at 11-2, Table Il-1, end-uses that primarily enpl oy
SRAMs of the next fastest speed category (access speeds of 15-34
ns), seeid. at 1-13, Table I-2. Even in the 15-34 ns access speed
range, however, the non-subject inports mintained a greater
absolute volune in the U.S. market than the Tai wanese i nports. See
id. at 1-10, Table I-1, and at |1V-7, Table IV-3.

Finally, the record’ s discussion of substitution elasticities
al so denonstrates that non-subject inports were conpetitive in the

U S. market segnent for fast SRAMs. The substitution elasticity

"reflects howeasily purchasers switch fromthe U. S. product to the

subj ect product (or vice versa) when prices change." Staff Report
at 11-15 n.29. The record indicates that non-subject, donestic,
and Taiwanese SRAMs were all wthin the sanme range of
substitutability with one another, see id. at I1-15 and at 11-15

n.30; therefore, the record indicates that they were all fungible

with one another. This evidence further underm nes the
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Comm ssion’ s distinct market segnment finding.
The Court presunes the Conm ssion considered all of the

evidence in the record. See Nat'l Ass’'n of Mrror Mrs. v. United

States, 12 CT 771, 779, 696 F. Supp. 642, 648 (1988).
Neverthel ess, without nore, the Court cannot conclude that the
record as a whole supports the Conmm ssion’s apparent finding on
remand t hat non-subject inports were not significantly conpetitive
in the market segnment in which donestic and Tai wanese SRAMs were
concentr at ed. VWiile the Conm ssion has "discretion to nmake
reasonabl e judgnents and inferences in interpreting evidence[,]"
Chung Ling, 16 CIT at 846, 805 F. Supp. at 61, it nust nevert hel ess
"examne the relevant data and articulate a satisfactory

explanation for its action . . . [,]" Mdtor Vehicle Mg. Ass’'n v.

State Farm Mutual Auto Ins. Co., 463 U S. 29, 43 (1983). Absent

greater explanation, it appears that the Comm ssion "failed to
articulate a 'rational connection between the facts found and the

choi ce made.’ " Bando Chemical, 16 CI T at 136, 787 F. Supp. at 227

(quoting Bowran Transp., Inc. v. Arkansas-Best Freight System

Inc., 419 U. S. 281, 285 (1974)), aff’'d, 26 F.3d 139 (Fed. Cir.
1994).
More specifically, the record also supports the concl usion

t hat non-subject inports had price depressing effects on donestic
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prices for newer products 1 and 2, the very products for which the
Conmi ssi on enphasi zes underselling by Taiwanese inports.' See
Remand Determ nation at 12. The record indicates that non-subject
Korean inports also undersold the donestic product in products 1

and 2.%* See Prehearing Staff Report (List 2, Doc. 11) at V-5 to

¥I'nits original determ nation, the Conmi ssion explai ned
the i mportance of new SRAM products as fol |l ows:

[ T] he SRAM narket is characterized by the frequent

i ntroduction of nore advanced versions or generations
of the domestic |ike product, which then tend to
replace existing products. The first producer to

mar ket a superior product . . . often enjoys favorable
pricing for a certain period. As other producers enter
the market and production efficiencies are achieved,
however, prices are driven down, and the product in
guestion changes in character froma high val ue-added
product to a commodity-type product.

Final Determ nation at 21-22; see also Staff Report at 1-20.

?’Regar di ng product 1, the record indicates that the
producer of non-subject Korean inports was the first firmto
i ntroduce the product in the United States. See Prehearing Staff
Report at V-5, Table V-1. U S firnms marketed product 1
donestically four nonths |ater; Taiwanese firns marketed product
1inthe United States five nonths later. See id. That a Korean
firmwas the first to market product 1 in the United States
suggests that that firmwas the one that coul d have reasonably
expected to receive a price premum Moreover, the non-subject
Korean inports entered the U S. market at a price |ower than the
i ntroductory Tai wanese product 1 price and |ess than one-half of
the introductory donestic price. See id. Although Tai wanese
product 1 subsequently undersold non-subject Korean product 1 in
1996 and 1997, non-subject Korean inports of product 1
substantially outsold the U S. and Tai wanese product in terns of
vol ume during these years. See id. at V-5 to V-6, Table V-1

As expl ai ned by the Comm ssion, prices are driven down from
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V-6, Table V-1, and at V-7, Table V-2 ("Prehearing Staff Report").

Addr essi ng t he undersel I i ng by t he non-subj ect Korean i nports,
the Comm ssion states, "[Where price conparisons for conparable
speed products are available, they show that Taiwan inports
general |y undersol d non[-]subject inports.” Renmand Determ nation
at 10 (citing Prehearing Staff Report at V-5to V-6, Table V-1, and
at V-7, Table V-2). The record does indicate that the Tai wanese
i nports undersold the donestic product by greater margi ns than the
non- subj ect Korean inports. See Prehearing Staff Report at V-51to
V-6, Table V-1, and at V-7, Table V-2. From this evidence, the
Comm ssion concludes that the Taiwanese inports "tended to put
downward price pressure on both the donestic industry and those
non[-]subject inports wth which they conpeted.” Remand
Det erm nation at 10.

The Comm ssion has "discretion to nake reasonabl e judgnents

the price premumlevel as additional suppliers enter the market.
See Final Determ nation at 22. Consistent with this theory, the
record shows that the sharpest relative price decline in the U S.
price for product 2 occurred imedi ately after the introduction
of non-subj ect Korean product 2. See Prehearing Staff Report at
V-7, Table V-2. In contrast, the relative price declines in U S
product 2 during the prior two nonths--when it only conpeted with
Tai wanese versions of product 2--were not nearly as great. See
id. The non-subject Korean inports also consistently undersold
U.S. product 2, although by | esser margins than the Tai wanese
product. See id.
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and inferences in interpreting evidence[.]" Chung Ling, 16 CIT at
846, 805 F. Supp. at 61. The Comm ssion nmakes this concl usion
however, in the context of its apparent finding that non-subject
inports were | ess conpetitive in the fast SRAM nmarket segnent in
whi ch donmestic shipments and Tai wanese inports were concentrated.
See Remand Determ nation at 9-10. As discussed above, the Court
cannot sustain that findi ng absent greater explanation. Therefore,
i nasmuch as the Conm ssion’s determ nation that the subject inports
had significant price depressing effects relies on its market
segnent finding, as explained, the Court cannot sustain this

det ermi nati on. %

?For instance, the Conmi ssion characterizes third source
i mports--those primarily from Japan--as "non-LTFV products from
sources heavily concentrated in the slower [SRAM range[.]"
Remand Determ nation at 9. Yet, although the record does not
contain pricing data for third source inports, it does indicate
that these inports were very conpetitive, if not nore conpetitive
than the Taiwanese inports, in the market for SRAMs selling at
prem um prices. For exanple, regarding the U S. narket for SRAMs
utilized in workstations and servers, the Staff Report states,

Wirkstations and servers al so consune a | arge anmount of
SRAM and account for a |arge percentage of the val ue
of SRAM sal es. These applications use very high-end,

hi gh- speed SRAMs that sell for premumprices. This
segnent is predom nantly supplied by SRAMs produced in
the United States and non-subject inports, particularly
from Japan, although inporters of SRAMs from Tai wan
reported sone shipnents in this category.

Staff Report at I1-4 (enphasis added); see also id. at 11-13
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iii) Oversupply

As the Commi ssion points out, demand for SRAMs is a derived
demand and thus not price responsive (i.e., demand for SRAMs is
inelastic). See Remand Determination at 6; see also Staff Report
at Il-5to I1-6. Thus, decreasing shifts in supply will tend to
|l ead to price increases, while increasing shifts in supply wll
tend to lead to price decreases. Primarily because the U S
i ndustry had m sforecast demand, the U. S. SRAM mar ket experienced
under supply during 1995 and oversupply during 1996 and 1997. See
Staff Report at V-3. Correspondingly, donmestic SRAMpri ces "peaked
in 1995" and "declined significantly" beginning in 1996. See id.
On remand, the Comm ssion continues to acknow edge the oversupply
"caused by the industry’ s overestinmation of demand" and its price
depressing effects.?® See Remand Determination at 5, 6, and 17.

In the original determ nation, the Conm ssion recognized the

(" Conpetition between non|[-]subject SRAMs and subject inports is
limted in the workstation market due to limted availability of
qualified product for this segnent from subject inporters.").

2In Taiwan |, the Court referred to the oversupply
situation as "global oversupply.” 23 CT at , 59 F. Supp. 2d
at 1335. In response, the Conm ssion states on remand that its

"di scussi on of oversupply was specific to the conditions in the
U.S. market" and did not concern "the level of relative supply
and demand around the world[.]" Remand Determ nation at 17. The
Court clarifies that it, too, is only concerned with the
oversupply situation in the U S. market despite its use of the
phrase "gl obal oversupply” in the prior opinion.
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oversupply situation of 1996-97 as a distinct market force that

caused significant donestic price declines. See Final
Determ nation at 23, 35, and 37. On remand, the Comm ssion
states, "[T]he record also suggests that global oversupply,

what ever its extent may be, is not an undifferentiated factor whose
influence on the United States market is independent of the
particul ar inportations that actually occur.” Remand Determ nation
at 17. Thus, the Comm ssion apparently continues to concl ude that,
despite the oversupply situation, the subject inports thenselves
had di stinct and significant price depressing effects.

I f the Court could sustain the Conm ssion’s determ nation t hat
the subject inports thenselves had significant price depressing
effects, this inference could be reasonable. As discussed above,
however, see supra pp. 36-46, the Court cannot sustain that
determ nation inasmuch as it relies on the Comm ssion’s market
segnent finding. Because the Comm ssion’ s explanation of how it
ensured that it did not attribute the effects of the 1996-97
oversupply period to the Taiwanese inports is tied to its
determ nation that the Tai wanese i nports thensel ves had si gnifi cant
price depressing effects, we cannot sustain this explanation at

this tinme.
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D. I npact

The statute directs the Conm ssion to exanm ne the consequent
i npact of the subject inports on the donestic industry. See 19
USC 8§ 1677(7) (O (iii). The Conm ssion nust consider "all
rel evant econom c factors which have a bearing on the state of the
industry in the United States, including but not limted to" those

enunerated. See 19 U . S.C. 8 1677(C) (iii); see also supra at n.8.

On remand, the Conm ssion el aborates on its original findings
with regard to the inpact factor. See Remand Determ nation at 18.
As discussed in the original determnation, a condition of
conpetition distinct to the donestic SRAMindustry is that it "nust
make substanti al ongoing investnents in the research and
devel opnent of new products and process technol ogies, and nake
substantial capital investnents to upgrade fabrication equi pnment
and facilities, in order to maintain conpetitiveness." Fi nal
Determ nation at 36. Ther ef or e, the Comm ssion explains, "the
ability of [the donestic] industry to generate incone is vital to
its ability to nake the ongoing investnent necessary to renain
conpetitive." Remand Determ nation at 19. For this reason,
al t hough t he Comm ssi on considered all the factors enunerated in 19
USC 8§ 1677(7)(O(iii), it permssibly focused on the U.S.

industry’ s operating incone, capital expenditures, research and
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devel opnent ("R&D') expenditures.

The record indicates that the donestic industry earned
significantly |l ess operating inconme in 1996 than in either 1994 or
1995. See Staff Report at VI-7, Table VI-3. 1n 1997, the industry
suffered operating losses. Seeid. Inits original determ nation,
the Comm ssion explained that, "[a]s a result of the donestic
industry’s worsening financial condition, it curtailed capital
expenditures in 1997 to a level slightly less than half that of
either 1995 or 1996." Final Determnation at 37 (citing Staff
Report at VI-11, Table VI-4). |In addition, the Conmm ssion pointed
out that "[t]he donestic industry’'s [R&D] expenditures also fell
from1996 to 1997, although the 1997 | evel s remai ned hi gher than in
1994 or 1995." |Id. (citing Staff Report at VI-11, Table VI-4). On
remand, the Conm ssion continues to conclude that, because the
industry is heavily dependent on continuing investnent, these
econom c factors indicate that the U S. SRAMi ndustry was suffering
present material injury. See Remand Determ nation at 20.

As the Conm ssion acknow edges, despite the fact that the
donestic industry invested less in capital and R&D in 1997 than t he
previ ous year, it neverthel ess invested nore in both categories in
1997 than it had in 1994, the beginning of the PO. See Staff

Report at VI-11, Table VI-4. Therefore, it is possible that,
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rat her than i nvesting abnormally | ow amounts in 1997, the donestic
industry in truth invested abnormally high amounts in 1995-96 due
to its ability to earn substantially nore revenue during the
under supply period of 1994-95. Nonetheless, "the possibility of
drawi ng two inconsistent conclusions from the evidence does not
prevent an adm ni strative agency’s finding frombeing supported by

substanti al evidence." Consolo v. Federal Miritine Conmmin, 383

U S 607, 620 (1966). The record at | east reasonably |l eads to the
conclusion that the donmestic industry was suffering material
i njury.

The Comm ssion nust nmake a final determ nation of whether the
donestic industry is materially injured "by reason of" the subject

inports. 19 U.S.C. § 1673d(b)(1). The issue renmaining, then, is

whether "’the [subject] inports thenselves nade a naterial
contribution to the injury.”" Taiwanl, 23 CTat _ , 59 F. Supp.
2d at 1327 (citing Gerald Metals, 22 T at _ , 27 F. Supp. 2d at
1355) .

On remand, the Comm ssion first states that the "rel ationship
between [the confirnmed revenue | osses for product 5] and industry
operating incone [losses] . . . provides perhaps the nost direct
possi bl e evidence of the significant effects of subject inports.”

Remand Determ nation at 19. The Conm ssion explains, "For the
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period 1996-97, the industry’'s net operating |oss was about $30
mllion. Invirtually the same period, confirmed revenue | osses by
U S. producers to Taiwan inports alone anbunted to nore than $40
million." [|d.

The Comm ssion calculates |ost revenues from the equation
(producer’s initial U S price quote - U. S. price quote accepted by
buyer) X (quantity sold).? Four of the |ost revenue allegations
for product 5 had initial price quote dates of "4@5-1Q@7" (i.e.,
the fourth quarter of 1995 through the first quarter of 1997). See
Staff Report at V-27, Table V-8. Donestic prices for product 5,
however, were steadily declining fromthe fourth quarter of 1995
t hrough t he begi nning of 1997. See id. at V-13 to V-14, Table V-5.
Mor eover, as discussed above, see supra p. 29, other factors were
causing price declines. Consequently, the initial quote for each
4Q05-1QQ7 allegation is substantially higher than the accepted
quote, thereby potentially inflating the neasurenent of revenue
| ost due to conpetition fromthe subject inports. See id. at V-27

Tabl e V-8. Conbined, the four 4@5-17 allegations account for

ZFor exanple, assunme a U.S. producer initially quotes a
price per unit of $10, but a buyer is able to negotiate the price
down to $5 per unit. Consequently, if the producer sells 20
units to the buyer at the accepted price of $5 per unit, the |ost
revenues woul d equal $100.
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approxi mately 94% of all confirned |ost revenue allegations for
product 5. See id.

The Conmm ssion concl udes that the instances of |ost revenues
for product 5 had a significant negative inpact on the donestic
i ndustry’s operating incone. Absent an explanation of how it was
reasonable to rely on the 4Q05-1Q97 all egations in confirmng | ost
revenues, however, the Court cannot sustain this conclusion as
supported by substantial evidence.

I n addition, the Comm ssion bases its inpact determ nation on
the price depressing effects of the subject inports. The
Comm ssion explains that "the Taiwan underselling had its nost
direct influence on US. prices and volunmes for new products.”
Remand Determ nation at 19. The Conm ssion concludes that the
significant price depressing effects of the subject inports
directly contributed to the donestic i ndustry’ s worsening financi al
performance in 1996 and 1997. See id. at 19-20. Consequently, the
Comm ssion explains, "The relative inability of the U S. industry
to gain sales of new products, at expected prem um pri ces,
inpair[ed] the U S industry’s ability to afford further
i nvestnent, since new products should nake a disproportionate
contributionto earnings.” 1d. at 19-20. The Conm ssion concl udes

that, because the subject inports significantly contributed to
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| owering domestic prices levels, the subject inports thenselves
made a material contribution to the U S. industry’ s poor financial
condition. See id. at 20-21. As explained above, however, w t hout
nore, the Court cannot sustain the Comm ssion’ s determ nation that
the subject inports thenselves had significant price depressing
effects. Therefore, we cannot sustain the Comm ssion’s affirmative

injury determ nation.
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Concl usi on

Absent greater explanation, the Court cannot sustain the
Comm ssion’ s determ nation that the subject inports had significant
price depressing effects inasmuch as the Conm ssion based that
determnation on its finding that non-subject inports were |ess
conpetitive than the subject inports in the U S. market for fast
SRAMs. Therefore, the Court cannot sustain the Comm ssion’s
affirmative injury determ nation. Accordingly, the Conm ssion’s
determ nation is remanded for reconsideration consistent with this
Court’s opinion. Remand is directed to the entire Comm ssion.

The Comm ssion shall conplete its second remand determ nation
by Friday, My 26, 2000; any comrents or responses are due by
Monday, June 12, 2000; and any rebuttal comments are due by

Thur sday, June 22, 2000.

Donal d C. Pogue
Judge

Dat ed: April 11, 2000
New Yor k, New Yor k



