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Plaintiffs/defendant-intervenors D& Supply Co. (“D&L”) and
Guangdong Metals & Mnerals Inport & Export Corporation
(“Guangdong”) contest the Departnment of Conmerce, Internationa
Trade Admnistration’s (“Commerce”) results in Anended Final
Results of Redeterm nation Pursuant to Court Renmand, Signma Corp. V.
United States, Consol. Court Nos. 91-02-00154, 92-04-00283 (“Rermand
Results”) (Jan. 30, 1998). Specifically, D& clains that Conmerce
erred in: (1) including freight costs in inport values in addition
to those for ocean and foreign inland freight; (2) enploying a
nmet hod to cal cul ate the anti dunpi ng percentage that overstated the
margin percentage; and (3) overstating the packing expenses.
Guangdong clainms that Comrerce erred in: (1) including freight
costs in inport values in addition to those for ocean and foreign
inland freight; (2) overstating the factory overhead percentage;
(3) enploying a nethod to cal cul ate the anti dunpi ng percent age t hat
overstated the margi n percentage; and (4) overstating the packing
expenses. D&L and Guangdong request another remand to correct the
errors.

Pl ai ntiffs/defendant-intervenors Deet er Foundry, I nc.,
Al hanbra Foundry, Inc., Allegheny Foundry Co., Bingham & Tayl or
Division, Virginia Industries, Inc., Canpbell Foundry Co.
Charl otte Pi pe & Foundry Co., East Jordan Iron Works, Inc., LeBaron
Foundry 1Inc., Minicipal Castings, Inc., Neenah Foundry Co.,
Opel i ka Foundry Co., Inc., Pinkerton Foundry, Inc., Tyler Pipe
I ndustries, Inc., US. Foundry & Mnufacturing Co. and Wul can
Foundry, 1Inc. (collectively “donestic industry”) also contest
Comrerce’ s Remand Resul ts and request anot her remand. The donestic
industry clains that Commerce understated the factory overhead
per cent age.

Held: D&L's request for a remand is denied. Guangdong’ s
request for a remand is denied. The donestic industry’ s request
for a remand i s deni ed.

[ Remand Results are affirnmed in all respects.]

Dat ed: February 10, 2000

Ross & Hardies (Jeffrey S. Neeley) for plaintiff Overseas
Trade Cor porati on.

Wite & Case (Walter J. Spak, Vincent Bowen and Ednund W Si m)
for plaintiffs Signa Corporation, Southern Star, Inc., Cty Pipe
and Foundry, I nc., Long Beach Iron Works, Inc. and for
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plaintiff/plaintiff-intervenor U. V. International.

Collier, Shannon, R Il & Scott, PLLC (Paul C. Rosenthal, Mry
T. Staley and Robin H Glbert) for plaintiffs/defendant-
i ntervenors Deeter Foundry, Inc., Al hanbra Foundry, Inc., Allegheny
Foundry Co., Bingham & Taylor Division, Virginia Industries, Inc.,
Campbel | Foundry Co., Charlotte Pipe & Foundry Co., East Jordan
Iron Works, Inc., LeBaron Foundry Inc., Minicipal Castings, Inc.,
Neenah Foundry Co., Opelika Foundry Co., Inc., Pinkerton Foundry
Inc., Tyler Pipe Industries, Inc., U S Foundry & Manufacturing Co.
and Vul can Foundry, Inc.

David W (Qgden, Acting Assistant Attorney Ceneral; David M
Cohen, Director, Commercial Litigation Branch, Cvil Division,
United States Departnent of Justice (Velta A. Ml nbrencis,
Assistant Director, and Reginald T. Bl ades, Jr.); of counsel: Linda
S. Chang, Ofice of the Chief Counsel for Inport Adm nistration,
United States Departnent of Conmerce, for defendant.

Caneron & Hornbostel LLP (Dennis Janes, Jr.) for
plaintiffs/defendant-intervenors D& Supply Co. and Guangdong
Metals & Mnerals Inport & Export Corporation.

OPI NI ON
TSQUCALAS, Seni or Judge: Plaintiffs/defendant-intervenors D&L
Supply Co. (“D&L”) and Guangdong Metals & M nerals I nport & Export
Corporation (“Guangdong”) contest the Departnent of Conmerce,
International Trade Admnistration’s (“Comrerce”) results in

Amrended Fi nal Results of Redeterni nation Pursuant to Court Renmand,

Sigma Corp. v. United States, Consol. Court Nos. 91-02-00154, 92-

04- 00283, (“Remand Results”) (Jan. 30, 1998). Specifically, D&L

clainms that Commerce erred in: (1) including freight costs in
inport values in addition to those for ocean and foreign inland

freight; (2) enploying a nethod to calculate the antidunping
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percentage that overstated the nmargin percentage; and (3)
overstating the packi ng expenses. (Guangdong clains that Comrerce
erred in: (1) including freight costs in inport values in addition
to those for ocean and foreign inland freight; (2) overstating the
factory overhead percentage; (3) enploying a nethod to cal cul ate
t he anti dunpi ng percentage that overstated the margi n percentage;
and (4) overstating the packing expenses. D& and CGuangdong

request another remand to correct the errors.

Pl ai ntiffs/defendant-intervenors Deet er Foundry, I nc.,
Al hanbra Foundry, Inc., Allegheny Foundry Co., Bingham & Tayl or
Division, Virginia Industries, Inc., Canpbell Foundry Co.
Charl otte Pi pe & Foundry Co., East Jordan Iron Works, Inc., LeBaron
Foundry 1Inc., Minicipal Castings, Inc., Neenah Foundry Co.,
Opel i ka Foundry Co., Inc., Pinkerton Foundry, Inc., Tyler Pipe
I ndustries, Inc., US. Foundry & Mnufacturing Co. and Wul can
Foundry, 1Inc. (collectively “donestic industry”) also contest

Comrerce’ s Remand Resul ts and request anot her remand. The donestic

industry clains that Commerce understated the factory overhead

per cent age.
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BACKGROUND
On Septenber 8, 1997, the Court issued orders renmanding
consolidated court nunmbers 91-02-00154 and 92-04-00283 to

Commerce.! See Sigma Corp. v. United States (“Sigma 1”), Slip Op.

No. 97-125, 1997 W. 739595 (CIT Sept. 8, 1997); Sigma Corp. V.

United States (“Sigma 11”), Slip Op. No. 97-126, 1997 W 739611

(AT Sept. 8, 1997). The remand was ordered pursuant to the
decision (July 7, 1997) and mandate (Aug. 29, 1997) of the Court of
Appeals for the Federal Circuit (“CAFC), directing Comrerce to:
(1) recalculate the value of the freight conponent of foreign
mar ket value (“FMV') for the 1987-89 and 1989-90 reviews; (2)
adequately support its determ nation of surrogate factory overhead
for the 1989-90 review, and (3) replace the invalidated dunping

margin as the value for the best information available for the

1 Consol i dat ed court nunber 91-02-00154 i nvol ves Commerce’ s
final results for the 1987-89 admnistrative review of the
Ant i dunping Duty Order:; lron Construction Castings From the

People’s Republic of China (the PRC), 51 Fed. Reg. 17,222 (May 9,
1986). See lron Construction Castings Fromthe People’s Republic
of China; Final Results of Antidunping Duty Admi nistrative Review,
56 Fed. Reg. 2,742 (Jan. 24, 1991). Consolidated court nunber 92-
04- 00283 involves Comerce’'s final results for the 1989-90
adm ni strative review See Final Results of Antidunping Duty
Adm nistrative Review. Certain Iron Construction Castings Fromthe
People’s Republic of China, 57 Fed. Reg. 10,644 (Mar. 27, 1992).
Since both cases involve alnost identical facts and because the
Court of Appeals for the Federal Circuit considered the cases
together, this Court will consider and refer to themas a single
matter. The Court, however, will not address every aspect of this
case’s long procedural history. Only those details relevant to the
matters at issue will be discussed.
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1989-90 revi ew.

On Decenber 12, 1997, Commerce released draft remand results
in this action and invited interested parties to coment. After
receiving comments fromcertain United States inporters and from

the donestic industry, Commerce filed its Final Results of

Redeterm nati on Pursuant to Court Remand, Sigma Corp. v. United

States, Consol. Court Nos. 91-02-00154, 92-04-00283 (Jan. 21,

1998). Commerce subsequently rel eased the Anended Final Results of

Redeterm nati on Pursuant to Court Renmand, Sigma Corp. v. United

States, Consol. Court Nos. 91-02-00154, 92-04-00283 ("“Renmand

Results”) (Jan. 30, 1998) wupon discovering and correcting a

clerical error.

D&, CGuangdong and the donestic industry contest the Remand
Results and request another remand. The issue before the Court is

whet her the Remand Results conplied with the remand instructions

contained in the orders issued by the Court pursuant to the

deci si on and nmandate of the CAFC.?

2 Since the adm nistrative reviews at i ssue were initiated

before January 1, 1995, the applicable law is the antidunping
statute as it existed prior to the anmendnents nmade by the Uruguay
Round Agreenents Act, Pub. L. No. 103-465, 108 Stat. 4809 (1994).
See Torrington Co. v. United States, 68 F.3d 1347, 1352 (Fed. Gr.
1995).
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JURI SDI CTl ON
The Court retains jurisdiction over this matter pursuant to 19

U S.C. § 1516a(a)(2) (1994) and 28 U.S.C. § 1581(c) (1994).

STANDARD OF REVI EW
The Court will uphold Commerce’s final results of
redeterm nation pursuant to the Court’s remand unless it is
“unsupported by substantial evidence on the record, or otherw se

not in accordance with law.” 19 U S. C. § 1516a(b)(1)(B) (1994).

DI SCUSSI ON
Frei ght Costs
The CAFC determned that the nmethod used by Comrerce to
cal cul ate the frei ght conponent of FW resulted in overstatenent of

that value. See Sigma Corp. v. United States (“Sigma I117), 117

F.3d 1401, 1407 (Fed. GCir. 1997). The CAFC descri bed Conmerce’s
met hod as foll ows:

[ Commerce] started with the inport price of pig iron in
the [surrogate country], i.e., the price of pig iron
delivered to port in the [surrogate country], wth
foreign inland and ocean freight expenses already
i ncluded. Commerce then ascertained the distance from
the pig iron mll in China to the foundry and added a
constructed freight cost for that distance to the
[ surrogate country] inport price.

Id. The CAFC criticized Commerce’s assunption that the price of

donestically produced pig iron was equal to the inport price and
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“that [,therefore,] a Chinese iron castings manufacturer would
purchase donestic pig iron at the inmport price, rather than
inported pigiron at the inport price, regardl ess of the respective
freight costs for inland transportation of the donestic and
inported pigiron.” 1d. at 1408. The CAFC reasoned that instead,
a manufacturer would mnimze its costs “by purchasing i nported pig
iron if the cost of transportation fromthe port to the foundry
were | ess than the cost of transportation from the donmestic pig
iron mll to the foundry.” [d. Accordingly, this Court ordered

Commerce to recal culate constructed FW using a nethod that does

not doubl e-count ocean freight and foreign inland freight. See
Signa |, at *1; Sigma Il, at *1.

On remand, Commerce altered its nethod of val uation. Commerce

described its nethod in the Renand Results as foll ows:

[AlIl [pig iron] inputs were revalued to include the
surrogate CIF price plus a value for frei ght based on the
shorter of the reported di stances fromeither the cl osest
PRC seaport to the castings foundry or from the PRC
donestic materials supplier to the foundry.?

Remand Results at 3.

3 The CIF (cost, insurance and freight) inport price
i ncl udes ocean and foreign inland freight. See Anended Final
Resul ts of Redeterm nation Pursuant to Court Renmand, Sigma Corp. V.
United States, Consol. Court Nos. 91-02-00154, 92-04-00283, p. 10
(Jan. 30, 1998).
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The Court finds that Commerce’s decision to add a freight
val ue based on the reported di stances in Chinato the surrogate CI F
price was supported by substantial evidence.* As the governnent
states, adding to CIF price “an amount for inland freight in China
fromthe nearest of the place of inportation or the actual supplier
represents a market value for providing the input to the
manuf acturer at the |l ocation of that manufacturer’s plant.” Def.’s

Reply Comments Upon the Renmand Results (“Def.’s Comments”) at 4.

Contrary to the contentions of D& and Guangdong, the CIF
surrogate price al one does not properly account for the entire cost
of freight. See Def.-Intervenor D& Supply Co.’s Comments on the
Remand Results (“D&L’s Comrents”) at 2; Def.-Intervenor Guangdong
Metals & Mnerals Inport & Export Corp.’s Comments on the Remand
Results (“Guangdong’s Comments”) at 3. The CIF inport price
“includes the inland freight required to transport materials from
the point of production to the point of export, and, the ocean
freight required to transport the goods fromthe country of origin”

to the surrogate country. Iron Construction Castings From the

People’'s Republic of China; Final Results of Antidunping Duty

Adm nistrative Review, 56 Fed. Reg. 2,742, 2,746 (Jan. 24, 1991).

4 Using both surrogate and actual values to determ ne

foreign market value in a nonmarket econony country is permtted
under 19 U.S.C. § 1677b (1988). See Lasko Metal Products, Inc. v.
United States, 43 F.3d 1442 (Fed. GCr. 1994).
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Thus, this price represents the cost to get the raw materials to
t he Chinese port, but it does not include the freight cost incurred
by a producer to get the materials from the Chinese port to the
castings foundry. The inland freight cost is necessary to account

for that additional transportation cost.

Furthernore, the CAFC did not instruct that any freight in
addition to ocean and foreign inland freight be elimnated
al together; rather, it objected to the particular nmethod chosen by
Commerce to cal cul ate the frei ght conponent of FM/. Specifically,
t he CAFC st at ed:

Sinply put, the inport prices in the [surrogate country]

already included ocean freight and foreign inland

freight, a substantial portion of the total cost of
transporting inmported pig iron fromthe pigiron mll to

the foundry. By adding a constructive freight charge for

the entire trip fromthe mll to the foundry in China on

top of the inport prices in the [surrogate country],

Commerce’ s nethodol ogy double-counted a substantial

conponent of the total freight expense.

Sigma Il11, 117 F. 3d at 1407-08 (enphasis supplied). Thus, the CAFC
rejected Commrerce’ s approach of adding a freight cost for the

entire trip fromthe mll to the foundry in China on top of the CIF

inmport price. Commerce’s nmethod in the Remand Results elim nates
this concern since it adds only that portion for freight not
al ready accounted for in the CIF price—the cost of transporting
pig iron from the port to the castings foundry. Because

Comrerce’s nethod of <calculating freight s supported by
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substantial evidence, Commerce is affirned.

1. Factory Overhead Percentage
In 1991, Commerce obtained a cable from the United States
enbassy in Pakistan containing information on overhead rates at

castings foundries in that country. See Final Results of

Anti dumping Duty Adnministrative Review. Certain Iron Construction

Castings Fromthe People’s Republic of China, 57 Fed. Reg. 10, 644,

10, 645 (Mar. 27, 1992). The cable data pertained to the cost
breakdown for “a |arge Lahore-based foundry,” which Commerce had
used to calculate the surrogate overhead value for Guangdong’ s

foundries. Remand Results at 4-5. There was, however, no definite

way to ascertai n whet her the Lahore-based foundry was conparable in
size to the Guangdong foundries and, therefore, whether the use of
t he Lahore-based foundry data to cal cul ate the Guangdong surrogate
val ues was appropri ate. Consequently, the CAFC determ ned that
Commerce’ s use of the single cable to cal cul ate the surrogate val ue
for the factory overhead conponent of FMW was not supported by

substanti al evidence. See Sigma I1l, 117 F.3d at 1410. This Court

remanded the matter and ordered Commerce to obtain nore i nformati on

fromits representatives in Pakistan with regard to the
size of the “large Lahore-based foundry,” and whet her the
overhead for that foundry is conparable to the overhead
that would be experienced by a foundry the size of
Guangdong’s foundries and, if necessary based on this
information, recal culate the surrogate foundry overhead
conponent of constructed foreign market val ue.
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Sigma Il, at *1.

On remand, Conmerce adjusted the values obtained in the 1991

cable to account for foundry size. See Remand Results at 5.

Comrer ce made the adj ustnents by relying on two facsim |l es received
from the United States enbassy in Pakistan in 1997 during the
course of its investigation. See id. at b5-6. In the first
facsimle, dated Novenber 19, 1997, the enbassy conveyed that it
had contacted “‘possibly the |argest Lahore-based foundry,’” but
did not know whether this was the foundry referenced in the 1991
cabl e. Id. at 5. The enbassy learned that the foundry has a
production capability of 25,000 netric tons per nonth and over head
rates ranging from 15 to 20 percent. See id. The foundry
estimated that small foundries, defined as ones capable of
producing two to ten netric tons per nonth, would have overhead

rates from5 to 10 percent. See Remand Results at 5.

The second facsimle, dated Decenmber 9, 1997, contained a
letter fromthe Pakistan Steel Melters’ Association that provided
informati on about the sizes of foundries in Pakistan. See id. at
6. The letter clarified the 1991 cable by conveying that: (1)
| arge foundries are capabl e of producing nore than 500 netric tons
per nmonth; (2) nmediumfoundries are capabl e of producing 100 to 500
metric tons per nonth; and (3) small foundries, or mni-foundries,

produce up to 100 netric tons per nonth. See id.
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Commerce cl assified Guangdong’s foundries by size, according
to the information contained in the Steel Melters Association
letter. See id. at 6-7. Thus, depending on their production
capabilities, three of the foundries were classified as nedi umand

one as small. See Renand Results at 7. Based on the size of the

foundries, Commerce cal cul ated overhead rates as foll ows:

Because the 1991 cable tells us that overhead rates
for small foundries are 20-30 percent and that overhead
rates for large foundries are 40-50 percent, we can
reasonably infer that the nediumsize factories would
have an over head range of between 30 and 40 percent. W
based this inference on the fact that both the 1991 cabl e
and the information submtted by the U S. Enbassy on
Novenmber 19, 1997 reflect approxinmately the sane
proportion between the overhead rates for small foundries
and those for |large foundries. The 23.75 percent
overhead rate used in the underlying review is based on
the nost specific information available to the
Depart ment . However, in light of the information
di scussed above, for t hese final results of
redet erm nati on, we have concl uded that the 23. 75 per cent
overhead rate calculated for the 1989-90 review period
was taken froma | arge foundry and have assuned that this
foundry represents the nedian of the large firns that the
1991 cable referenced as having overheads of 40-50
percent. |In order to extrapol ate what the overhead rate
would be for a nmedium and a small foundry based on
simlarly specific information, we adjusted the 23.75
percent figure to reflect the size of Guangdong’s
foundries. For Guangdong' s snmall foundry, we cal cul at ed
overhead as (23.75%45) X 25, i.e. 13.19 percent. For
each of Guangdong’ s nedi umsi ze foundries, we cal cul at ed
overhead as (23.75% 45) X 35, i.e. 18.47 percent.

ld. at 7-8.

The donestic industry disputes Comerce’s inference that

overhead costs incurred by nedium foundries are higher than those



Consol . Court Nos. 91-02-00154 & 92-04-00283 Page 15

incurred by small foundries and | ower than those incurred by | arge
foundries, arguing that nmediumfoundries could incur higher costs
than small foundries because they are fam |y-run and hi gher costs
than | arge foundries because they can take advantage of econom es
of scale. See Donestic Industry’s Comments on the Conmerce
Department’s Final Results of Redeterm nation Pursuant to Court
Remand (“Donestic Industry’s Coments”) at 2. The donestic
i ndustry, however, offers no evidence in support of these
contentions. The donestic industry continues to naintain that the
overhead costs of the large Lahore foundry of 23.75 percent

constitute the best informati on avail able. See id.

Guangdong, on the ot her hand, mai ntains that the overhead rate
is still not | owenough. See Guangdong’ s Comments at 5. (Guangdong
protests that any conparison of its foundries to the Lahore-based
foundry is conpletely inappropriate given the difference in size
bet ween them Guangdong’s Coments at 11. Guangdong bel i eves t hat
“Iw hile the adj ustnents undertaken by Comrerce aneliorated to sone
degree the disparities, the adjustnents did not create
conparability.” Id. at 11. Guangdong conpl ai ns that Conmerce
i gnored superior data on Indian overhead costs that Guangdong had
submtted. See id. at 7. (Guangdong believes that Comrerce al so
could have used the overhead data in the Pakistan Steel Melters’

Association letter, fromwhich Conmerce had extracted the foundry



Consol . Court Nos. 91-02-00154 & 92-04-00283 Page 16

size data. See id. at 9-10. Commerce explained its rationale for
not using the new data by stating:

We used values from the 1991 cable, rather than
val ues obtained in the course of the remand, because the
1991 cabl e cont ai ned i nf or mati on cont enpor aneous wi th t he
period of review, and because the conponents of factory
overhead for the “l arge Lahore based foundry” referenced
in the 1991 cabl e are detail ed, whereas none of the nore
recent information gathered from Paki stan for the remand
provi des such a breakdown for any size foundry.

Remand Results at 5.

The Court finds that Comerce’ s determ nati on was supported by
substanti al evidence. The basic prem se of Comrerce’s anal ysis
cones from the 1991 cable, which indicates that foundry size
affects overhead and that |arger foundries incur greater overhead

costs than smaller foundries. See Renand Results at 7. Commerce

obt ai ned new i nformati on during the course of its investigation and
utilized that information to adjust the overhead values of the
Guangdong foundries. See id. Specifically, Comrerce reduced the
overhead figure derived in 1991 to account for the assunption that
the 1991 figure was derived from a large foundry, while the
Guangdong factories were snaller. See id. at 7-8. Such action was
perm ssible according to both the nmandate of the CAFC and the

remand order by this Court. See Sigma Il1l, 117 F. 3d at 1410; Sigma

|, at *1.
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Al though the Lahore and the Guangdong foundries are
i ncongruous wth respect to size, they are alike in other
significant respects. For exanpl e, the 1991 data is
cont enporaneous with the period of review, and it is also specific
to the iron castings industry. The conponents of the Lahore
foundry overhead cal culation, that is, depreciation of machinery,
producti on overhead, refractories and nol di ng costs, were known and
could be conpared to Guangdong’s overhead conponents. These
simlarities between the Lahore and Guangdong foundries are
necessary, since keeping as many factors constant between the
Guangdong and Lahore foundries ensures that a fair conparison can
be made even when the data is adjusted for size. As the governnent
states, “[t]hese ‘details’, which make the overhead cal cul ation
specific to the type of casting operation that would produce iron
construction castings . . . provide Commerce with assurance that
the overhead value includes itens closely associated with the
castings process used by Guangdong’s suppliers.” Defendant’s
Comments at 8-9. Thus, once the Lahore data is adjusted for size,
it is reasonable to assunme that it is applicable to the Guangdong

f oundri es.

Guangdong vehenently protests the use of the Pakistani data,
bel i eving that Commerce shoul d have used the |Indian data obtai ned

during the course of the 1997 investigation instead. See
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Guangdong’s Commrents at 16. The proper inquiry upon review of
Commerce’s determnation, however, is whether the particular
actions Conmerce took were supported by substantial evidence, not
whet her Commer ce coul d have used an alternative nethod or different
information. Thus, “the question is whether the record adequately
supports the decision of the I TA, not whether sonme ot her inference

coul d reasonably have been drawn.” Daewoo Elecs. Co. v. United

States, 6 F.3d 1511, 1520 (Fed. GCir. 1993); see also Torrington Co.

v. United States, 21 CT __, __, 965 F. Supp. 40, 42 (1997) (“It

is not within the Court’s domain either to weigh the adequate
quality or quantity of the evidence for sufficiency or to reject a
finding on grounds of a differing interpretation of the record.”)
(citation omtted). “Nor does it nmean that even as to natters not
requiring expertise a court may displace [Conmerce’s] choice
between two fairly conflicting views, even though the court would
justifiably have made a different choice had the matter been before

it de novo.” Uni versal Canera Corp. v. NLRB, 340 U.S. 474, 488

(1951). Because Conmerce’s determnation was supported by

substantial evidence, Commerce is affirned.

[11. Antidunping Percentage
D& and Guangdong maintain that Commerce incorrectly
calculated the antidunping per cent age, resul ting in an

overstatenent of the margin. See D&L’'s Comments at 5; Guangdong’ s
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Comments at 16. Specifically, they claimthat the entered val ue
formul a was incorrect because the denom nator used in cal cul ating
t he dunpi ng percentage erroneously contai ned the value for foreign
inland freight. See D&’s Comments at 5-6; Guangdong’ s Conments at

17-18.

D& and Guangdong had mnultiple opportunities to raise this
argunent before Commerce and before this Court and failed to do so.
The governnent, therefore, clains that D& and Guangdong shoul d not
be permtted to raise the issue at this l|late stage of the
proceedi ngs. See Def.’s Conmments at 13. D&L and Guangdong admt
that the error could have been found earlier. See D&L Supply
Conmpany’s and Guangdong Metals & Mnerals Inport & Export
Corporation’s Rebuttal to Defendant’s Reply Comments Upon the

Remand Results (“Rebuttal”) at 14.

The issue before the Court, therefore, involves deternining
the proper juncture in the admnistrative and judicial process at
which clainms need to be raised in order to be decided on their
nerits. The Court agrees with the governnent that D& and
Guangdong shoul d not be permitted to raise this issue. “It is well
established that ‘[a] review ng court usurps the agency’ s function
when it sets aside the adm nistrative determ nati on upon a ground
not theretofore presented and deprives the [agency] of an

opportunity to consider the matter, make its ruling, and state the
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reasons for its action.’” Budd Co., Wweel & Brake Div. v. United

States, 15 CIT 446, 452, 773 F. Supp. 1549, 1554 (1991) (quoting

Unenpl oynent  Conpensation Commin v. Aragon, 329 U S. 143, 155

(1946)); see AIMOOR v. United States, 141 F.3d 1098, 1111 (Fed.

Cir. 1998) (Party was precluded fromraising “i ssue de novo before
the court when it failed to present the i ssue during the applicable
commrent period.”); 28 US C 8§ 2637(d) (1988) (“[T]he Court of
International Trade shall, where appropriate, require the
exhaustion of admnistrative renedies.”). Because D&L and
Guangdong could have brought this issue before Conmerce during
mul tiple earlier opportunities and failed to do so, the Court wl|

not consider it onits nerits.

I V. Packing Val ue

D& and Guangdong protest Comrerce’'s refusal to correct
alleged errors in the packing expenses used to calculate each
conpany’s FMV. See Rebuttal at 15. The parties claimthat packing
expenses are cal cul ated as a percentage of the cost of manufacture
(“COM) and that every time an input such as the cost of freight
changes, the COM changes. See D&L’'s Commrents at 10. They argue,
therefore, that the cost of packing should be automatically
adj usted as are ot her percentages of prior costs. See id. D& and
Guangdong al so claimthat because the packing val ue shoul d change

automatically, it was not necessary to raise this issue earlier.
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See id.

D&L and Guangdong had brought this i ssue before Commerce after
i ssuance of the Draft Remand Results. Commerce responded that

[ b] ecause t he packi ng adjustnent is not directly affected
by the recalculation of inland freight, because these
respondents did not tinely raise this issue before the
Court, and because the Court has not included such a
change in the remand order, in the interest of finality
t he Departnent has not nade this change.

Remand Results at 20. Commerce maintains that “the same const ant

val ues, rather than a percentage of COM have been part of the
programm ng with respect to the packi ng adjustnent since the final
results of the original reviews, for which progranms were created in
1991.” Def.’s Conments at 14. Commerce clains that because D&L
and Guangdong failed to raise this argunent in the original suit,
bef ore Commerce during the 1994 renmand or in their coments to the
Court following the 1994 remand, Comerce “continued to use the
constant anounts, rather than the *COMtinmes 1.5 percent’ fornula,

in the final results of remand.” 1d. at 16.

The Court will not reach the nerits of D& and CGuangdong’s
contentions. D& and Guangdong mai ntain that the packing expense
shoul d be cal cul ated as a percentage of COM whil e Conmerce applied
the packing figure as a constant val ue. Thus, there is a
fundanental dispute concerning the type of nethodol ogy Conmerce

shoul d have used in cal cul ati ng packi ng expenses and whether it
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resulted in error. Because the dispute centers on whether
Commerce’ s net hod was erroneous, the Court cannot sinply order that

t he expenses be recal cul at ed.

The dispute concerning nethodology is exactly the type of
claimthat D& and Guangdong shoul d have brought forth earlier in
this case’s |l ong procedural history. The Court is not persuaded by
D& and Guangdong’s argunent that “[i]t was only when the COM was
reduced significantly as a result of the remands that the error
becane noticeable—as well as neaningful.” Rebuttal at 16.
“Judi ci al econony, fairness to the parties and the need to fulfill
Congress’s intent of pronpt resolution of these matters requires
that errors of nethodol ogy, data selection, calculation, etc. al
be raised at the outset, unless sonme extraordi nary factor supports

relief at a |later date.” IPSCO, Inc. v. United States, 965 F.2d

1056, 1062 (Fed. Cr. 1992) (citation omtted). There is no such
extraordi nary factor here. Although ensuring the accuracy of final
determinations is one countervailing factor,® here, it is greatly
out wei ghed by considerations of fairness and finality, especially
since D& and Guangdong had several opportunities to discover and
contest the alleged error. To allow the parties to bring an

overdue claim sinply because they did not notice the allegedly

5 See Seranpore Indus. Pvt. Ltd. v. United States, 12 CT
825, 834, 696 F. Supp. 665, 673 (1988).
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erroneous calculation provides no incentive for the parties to
performa diligent review of the record and to raise clains at the

earliest reasonable opportunity.

Because the issue pertaining to packing expenses was not
tinely raised, the Court will not consider it on its nerits.

Commerce is affirned.

CONCLUSI ON
Commerce has abided by the Court’s instructions on all

matters, including that pertaining to the “all others” rate. See

Sigma Il, at *1; Remand Results at 8. Commerce’s determ nation is
affirmed in its entirety. Because all other issues have been

previ ously decided, this case is hereby dism ssed.

NI CHOLAS TSOUCALAS
SENI OR JUDGE

Dat ed: February 10, 2000
New Yor k, New York



