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OPI NI ON
TSOQUCALAS, Senior Judge: Plaintiff Transcom, Inc.
(“Transconi) noves pursuant to USCIT R 56.2 for judgnent upon the
agency record challenging various aspects of the United States

Departnment of Comrerce, International Trade Admnistration’s

(“Commerce”) final determnation, entitled Final Results and

Partial Term nation of Antidunping Duty Administrative Review on

Tapered Rol |l er Bearings and Parts Thereof, Fi ni shed and Unfi ni shed,

Fromthe People’s Republic of China (“Final Results”), 62 Fed. Reg.

6173 (Feb. 11, 1997). Transcom alleges that Commerce unlawfully

subj ected nerchandi se inported by Transcom through exporters not

1L & S Bearing Conpany has intervened in this action but did
not file a nmotion for judgnment upon the agency record and
supporting brief.
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properly designated in Commerce’s notice of initiation of an
antidunping review to certain determ nations Commerce nmade as a

result of the review

BACKGROUND
This case concerns the eighth admnistrative review of the
antidunping duty order on tapered roller bearings (“TRBs”) and
parts thereof, finished and unfinished, inported fromthe People’s
Republic of China (“PRC’) during the period of review (“POR")
covering June 1, 1994, through May 31, 1995. Conmerce revi ewed and
published the prelimnary results on August 5, 1996. See

Prelimnary Results of Antidunping Adm nistrative Reviewand | ntent

To Revoke Antidunping Duty Order in Part on Tapered Roll er Beari ngs

and Parts Thereof, Finished and Unfinished, From the People's

Republic of China (“Prelimnary Results”), 61 Fed. Reg. 40,610. On

February 11, 1997, Commerce published the Final Results. See 62

Fed. Reg. 6173.

Since the admnistrative review at issue was initiated after
Decenber 31, 1994, the applicable lawis the anti dunpi ng statute as
anended by the Uruguay Round Agreenments Act (“URAA"), Pub. L. No.
103-465, 108 Stat. 4809 (1994) (effective Jan. 1, 1995). See

Torrington Co. v. United States, 68 F.3d 1347, 1352 (Fed. GCr.

1995) (citing URAA §8 291(a)(2), (b) (noting effective date of URAA
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amendnents)).

JURI SDI CTI ON
The Court has jurisdiction over this matter pursuant to 19

U S.C § 1516a(a)(2) (1994) and 28 U.S.C. § 1581(c) (1994).

STANDARD OF REVI EW
The Court will uphold Commerce’s final determination in an
antidunping admnistrative review unless it is *“unsupported by
substanti al evidence on the record, or otherw se not in accordance

with law” 19 U S. C § 1516a(b)(1)(B)(i) (1994); see NIN Bearing

Corp. of Anericav. United States, 24 CIT ___, , 104 F. Supp. 2d

110, 115-16 (2000) (detailing Court’s standard of review for

ant i dunpi ng proceedi ngs).

DI SCUSSI ON

I nsufficient Notice

A. Background

This case concerns Commerce’s procedure for conducting an
adm nistrative review and inposing antidunping duties. The
procedure involves four steps: (1) Conmerce publishes a notice of
Qpportunity to Request an Admnistrative Review for the POR at
i ssue; (2) wupon receipt of such request, Comrerce publishes a

notice of Initiation of an Adm nistrative Review in the Federal
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Regi ster; (3) Comrerce, in order to obtain pertinent information,
distributes or nmekes avail able questionnaires to those entities
Commerce designated in the notice of Initiation; and (4) on the
basis of the information gathered, Commerce determ nes the

antidunping duty rates applicable to each entry or type of entries

and publishes these determ nations in the Federal Register. See
generally, 19 U S.C 8§ 1675(a)(1994); 19 C.F.R 88 353.22, 353.31
(1995). If after the publication of a notice of Qpportunity to

Request an Adm nistrative Review for the POR at issue, Conmerce
does not receive a tinely or proper request for review Comrerce
must “w thout additional notice . . . assess antidunping duties on
the merchandise . . . at rates equal to the cash deposit of

estimated anti dunping duties required on that nerchandi se at the

time of entry . . . .” 19 CF.R § 353.22(e).

In this case, Comerce issued the antidunping duty order on
May 27, 1987, and anended the order on February 26, 1990. See

Final Determ nation of Sales at Less Than Fair Value on Tapered

Rol ler Bearings Fromthe People's Republic of China, 52 Fed. Reg.

19, 748; Anendnent to Final Determ nation of Sales at Less Than Fair

Val ue and Anti dunping Duty O der in Accordance Wth Decision Upon

Remand on Tapered Roller Bearings From the People's Republic of

Chi na, 55 Fed. Reg. 6669.

On June 6, 1995, Commerce published in the Federal Register a
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notice of Qpportunity to Request an Admi nistrative Review of the
order covering the POR from June 1, 1994, through May 31, 1995.

See pportunity to Request Admi nistrative Review of Anti dunpi ng or

Countervailing Duty Order, Finding, or Suspended |Investigation, 60

Fed. Reg. 29, 821. In response, The Tinken Conpany (“Tinken”), a
United States producer of the subject nerchandise, filed a request
for reviewidentifying by nane 132 Chi nese producers and exporters
and nine Hong Kong exporters of the subject nmerchandi se. See
Def.’s Mm Opp’'n Pl.’s Mdt. J. Agency R (“Def.’s Mem"”) at 4-5
(citing to P.D. 3; F. 3, Fr. 1, 3-13). Tinken’s list of 132
Chi nese and nine Hong Kong entities did not include Direct Source
International and Goldhill International Trading & Services Co.
(collectively “Transconi s Hong Kong exporters”), entities that were
Hong Kong nationals exporting TRBs from the PRC for Transcom a
United States inporter. See id. at 8. Tinken also requested a
review of: (a) “all merchandi se covered by the [antidunping duty]
order, from whatever source”; and (b) nerchandi se from “any ot her
exporter fromHong Kong or any other third country, . . . any other
exporters or producers, wherever |ocated, [that were] presently or
previously part of or includ[ed] within their nanes ‘ Chi na Nati onal
Machi nery I nport and Export Corporation’ or . . . ‘Machinery |Inport

and Export Corporation.’”” See id. at 4-5.

On August 16, 1995, Commerce initiated the admnistrative
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review at issue by publishing a notice of Initiation. See

Initiation of Antidumping and Countervailing Duty Adm nistrative

Reviews and Requests for Revocation in Part (“Notice of

Initiation”), 60 Fed. Reg. 42,500.2 The Notice of Initiation

listed by nane the 132 Chinese producers and exporters and nine
Hong Kong exporters identified in Tinken' s request for review and,
right at the outset, expressly provided that Conmerce was “not

initiating an adnmnistrative review of any exporters and/or

producers who were not naned in [the] reviewrequest [submtted by

Ti nken] because such exporters and/ or producers were not specified
as required . . . .7 Id. at 42,500-01 (enphasis supplied).

Simul taneously, the Notice of Initiation provided that “[a]ll

exporters of TRBs from the People’'s Republic of China [were]

conditionally covered by this review” Id. at 42,503 (enphasis

suppl i ed).

Thi s combi nati on of statenments was a notable deviation from
the | anguage Conmerce used in the notice of Initiation of the
review i nmedi ately preceding the one at issue. In the notice of

Initiation of the preceding review, Commerce stated, in a simlar

2 The regul ati on states that Commerce nust publish “notice of
“Initiation of Antidunping Duty Adm nistrative Review.”” 19 C. F. R
8 353.22(c)(1) (pattern of capitalization in original).
Accordingly, any such notice is designated in this opinion as
“notice of Initiation” except for the notice of Initiation at issue
which is designated as Notice of Initiation.
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fashion, that “[a]ll other exporters of tapered roller bearings

[were] conditionally covered.” Initiation of Antidunping Duty

Adnmi ni strative Reviews and Request for Revocation in Part, 59 Fed.

Reg. 43,537, 43,539 (Aug. 24, 1994). The preceding notice of
Initiation, however, was silent about whether Commerce intended to
reviewthe entries fromany exporters and/ or producers not naned in
the request for review The | anguage indicating Cormerce’ s intent
to abstain fromreviewng the entries fromany exporters/producers
unidentified or inproperly identified in the request for review

appeared for the first tinme in the Notice of Initiation at issue.

See Notice of Initiation, 60 Fed. Reg. at 42,500-01.

After publication of the Notice of Initiation, Comerce

di stributed questionnaires to the respondents nanmed in the Notice

of Initiation. See Prelimnary Results, 61 Fed. Reg. at 40, 610.

Commerce al so nmade the questionnaires available for those parties

that were not identified by nane in the Notice of Initiation but
who wi shed to submit required information in order to prevent a

possi bl e negative default determ nation. See id.; cf. Prelimnary

Results of Antidunping Administrative Review on Tapered Roller

Bearings and Parts Thereof, Finished and Unfinished, From the

People’s Republic of China, 60 Fed. Reg. 49,572, 49,573-76 (Sept.

26, 1995) (discussing the case of Xi angfan International Trade

Corp.); Transcomv. United States (“Transcom CIT"), 24 CIT ___,
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__, Slip op. 00-146 at 12, 31 (Nov. 7, 2000).

Unaware of the existence of Transconmi s Hong Kong exporters,
Commerce did not provide them with the questionnaires, and
Transcomi s Hong Kong exporters and their PRC suppliers did not
submt the questionnaires on their own. See Def.’s Mem at 8;

Pl.”s Br. Supp. Mdt. J. Agency R (“Pl.’s Br.”) at 7.

After the period to submt the questionnaires expired,
Commerce reviewed the information it had obtai ned and published the

Prelimnary Results. See 61 Fed. Reg. 40, 610. The Prelimnary

Results released the rates allocated to the entries from the
entities that provided Conmmerce with the information neriting the
assi gnnent of separate rates. See id. at 40,611-12. The

Prelimnary Results also indicated that those conpanies that did

not respond to the questionnaires or responded in an insufficient
way would not nerit separate rates and, thus, would be subject to

the default PRC rate. See id. at 40, 613-14.

On August 23, 1996, Transcomentered its notice of appearance,
arguing that Commerce’ s application of the default PRC rate was
invalid with respect to the entries of those entities that
abst ai ned fromresponding to the questionnaires because they were

not properly designated in the Notice of Initiation and, thus, not

notified of the pending review. See Final Results, 62 Fed. Reg.
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6186-87; Def.’s Mem at 8 (citing to P.D. 166, Fi. 46, Fr. 53).

In the Final Results, Commerce refuted Transconi s argunent and

indicated that Transconis entries from its Hong Kong exporters
woul d be subject to the review and the PRC default rate. See 62
Fed. Reg. at 6187-88. Consequently, Transcominitiated the current
proceedings and filed a brief before this Court identifying its

Hong Kong exporters by nanme. See Def.’s Mem at 8.

B. Contentions of the Parties

Transcom contends that under 19 U S.C. 8§ 1675(a) and 19
C. F.R 8 353.22, Commerce | acked authority to review and i npose t he
resulting determ nations upon entries of any entities other than

t hose properly designated in the Notice of Initiation. See Pl.’s

Br. at 13-20. Specifically, Transcomasserts that the | anguage of
19 U.S.C. § 1675(a) and 19 C F.R 8§ 353.22, as interpreted by case
| aw and read i n conjunction with Comrerce’ s express statenent that

Commerce was “not initiating an admnistrative review of any

exporters and/ or producers who were not [properly] named in [the]

revi ewrequest,” precludes Conmerce fromrevi ewi ng and i nposi ng t he
default PRC rate upon the entries of entities other than those

properly designated in Tinken s request for review See id.

Commerce argues that it was obligated to provide notice only

to “respondents” determ nabl e under the “first to knowtest,” here,
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the PRC suppliers to Transcomi s Hong Kong exporters. See Def.’s
Mem at 15-21. Alternatively, Commerce maintains that it provided
Transcom and its Hong Kong exporters with constructive notice by
including the statenent that “[a]ll exporters of TRBs from the
Peopl e’s Republic of China [were] conditionally covered by this

review' in the Notice of Initiation. See id. at 48.

Tinken agrees with Commerce that Transconis entries were

subject to the determ nations Comrerce nmade in its Final Results

because the statenent “[a]ll exporters of TRBs from the People’ s
Republic of China are conditionally covered by this review
provi ded Transcom and its Hong Kong exporters with constructive
notice of the pending review See Tinken's Resp. Qpp’'n Pl.’ s Mot.
J. Agency R (“Tinken’s Resp.”) at 12-14. In addition, Tinken

alleges that Transcomis challenge to the Prelimnary Results

i ndi cates Transconi s awareness of the fact that its entries were
subj ect to the reviewand constitutes Transconi s de facto adm ssion

of being on notice. See id. at 14.

C. Anal ysi s
1. Commerce’s Oobligation to Notify

Commerce argues that under the “first to know test,” Comrerce
was obligated to notify only the PRC suppliers to Transconi s Hong

Kong exporters. See Def.’s Mem at 15-21. The Court addressed
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this issue in Transcom T and held that Comrmerce’ s asserti on was

contrary to the applicable statute, regulation and case |aw.® See
24T __, _, Slip op. 00-146 at 18-21 (relying on 19 U S.C. 8§
1675(a); 19 C.F.R 8 353.22(c) (1994); Chevron US A 1Inc. V.

Nat ural Resources Defense Council, Inc., 467 U S. 837 (1984) ;

Transcom Inc. v. United States (“Transcom CAFC'), 182 F.3d 876

(Fed. Gr. 1999)). Since the issue and the argunents presented in

the instant case are identical to those in Transcomd T, the Court

adheres to its reasoning in Transcom CT. Accordingly, the Court

finds that Comerce was obligated to adequately notify all parties

whose interests could be affected by the adm nistrative review

See Transcom CAFC, 182 F.3d at 882-84; Transcom T, 24 AT ___

_, Slip op. 00-146 at 18-21.

2. I nsuf ficiency of Notice Ensuing From the Language
of the Notice of Initiation

A request for an adm nistrative revi ew nust be submtted by an
interested party. See 19 CF. R § 353.22(a). The term“interested
party” includes “[a] producer in the United States of the Ilike
product . . . .” 19 CF.R 8§ 353.2(k)(3) (1995). 1In the instant
case, Tinken is the interested party. Tinken s request for the

adm nistrative review (a) catalogued the nanes of 132 Chinese

3 Although Transcom CIT was a pre-URAA case and the instant
case i s post-URAA, the outcone does not change as a result of the
anmendnent s.
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producers and exporters and nine Hong Kong exporters; (b)
identified a sonmewhat anorphous class of “other exporters or
producers, wherever |located, [that were] presently or previously
part of or includ[ed] within their nanes ‘ Chi na National Mchinery
| mport and Export Corporation’ or . . . ‘Machinery Inport and
Export Corporation’”; and (c) designated a general category of
those entities whose entries were “nmerchandi se covered by the
order, fromwhatever source.” See Def. Br. at 4-5 (citing P.D. 3;

Fi. 3; Fr. 1-13).

The interested party, however, may request an adm nistrative

review of only “specified individual producers or resellers .

7 19 CF.R 8 353.22(a) (enphasis supplied). The phrase
“specified individual producers or resellers” is interpreted by
case law to nean that, in nmaking a request for a review, the
i nterested party shoul d exhaust all avenues reasonably available in
its attenpts to specifically identify the entities to be revi ewed
bef ore designating a general category of entities. See 19 C.F. R

§ 353.22(a); Floral Trade Council v. United States, 17 CIT 1417,

1418 (1993). There is no evidence showi ng that Tinken exhausted
all avenues reasonably available to it. Consequently, Tinken's
identification of those entities whose entries were “nerchandi se
covered by the order, from whatever source” was an invalid

designation of a general category. See Floral Trade Council, 17
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CIT at 1417, 1419 (holding that an interested party could not
request a review of the entire Colunbian industry, leaving to
Comrerce the task of gathering the nanes of all relevant producers
and exporters). The |anguage of Tinken’s request had to be read
without this invalid designation. See 19 C.F.R 8§ 353.22(a);

accord Notice of Initiation, 60 Fed. Reg. at 42,500-01. It follows

that Comrerce, as long as it was proceedi ng upon Tinken' s request,
had the authority to review either t he 132 Chi nese
producers/exporters and nine Hong Kong exporters listed by Tinken
(collectively “132 and ni ne conpani es”) or, possibly, the 132 and
nine conpanies plus all “other exporters or producers, wherever
| ocated, [that were] presently or previously part of or includ[ed]
within their nanmes ‘China National Mchinery Inport and Export
Corporation’ or . . . ‘Machinery Inport and Export Corporation’”

(collectively “132 and ni ne conpanies plus a certain class”).*

“ A requesting interested party “nust bear the . . . burden

i mposed on it by the regulation to name nanes” of the entities to
be reviewed. Floral Trade Council, 17 C T at 1418-19. However,
“the burdens on the requester are those caused by the nechanics of
triggering the review that is actually desired. In practical
ternms, these burdens should be mninmal.” 1d. at 1418. I n ot her
words, a requesting interested party could probably satisfy its
burden to “name nanmes” by providing an enconpassing term
specifically identifying a precise and limted class, so the
designation would be nore analogous to “naming nanmes” than to
vaguely outlining a general category of entities. See 19 CF.R 8
353.22(a); Floral Trade Council, 17 CIT at 1418-19. The Court,
however, does not need to reach this issue in the instant case
because, as it is discussed below, the outconme remains the sane
regardl ess of whether or not Tinken validly requested the revi ew of
(conti nued. ..)
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Commerce nust designate in its notice of Initiation those
entities whose interest in entries of nerchandi se m ght be affected
by the review in order to subject these entries to Commerce’s

determ nations. See generally, 19 C F. R 88 353.22(a), 353.29(a)

(1995). The designation in a notice of Initiation provides these
entities wth notice of pending review and enables them to
participate nmeaningfully. See 19 U.S.C. 8§ 1675(a); 19 CF.R 8

353.22(a); Miullane v. Central Hanover Bank & Trust Co., 339 U S.

306 (1950); Transcom CAFC, 182 F. 3d at 881-84; TranscomCT, 24 CT

. ___, Slip op. 00-146 at 24-25. Commerce’s failure to provide
adequate notice is a violation of Commerce's statutory and
regul atory obligations that nakes the resulting determnations
procedurally defective and i noperative with regard to the entries
of those entities that did not receive adequate notice. See

Transcom CAFC, 182 F.3d at 880, 884: see generally, Millane, 339

U. S 306. In the instant case, as discussed below, the scope-
limting statement that Commerce was “not initiating an
adm ni strative review of any exporters and/or producers who were
not [properly] named in [the] review request” submtted by Tinken

super ceded the scope-enlarging statenent that “[a]ll exporters of

4C...continued)
“other exporters or producers, wherever |ocated, [that were]
presently or previously part of or includfed] within their nanes
“China National Machinery Inport and Export Corporation’ or
“Machi nery Inport and Export Corporation.’”
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TRBs from the People’'s Republic of China [were] conditionally
covered.” The scope-limting statenent stripped Transcom of its
right to notice of the review, thus, making the determ nations in

the Final Results inoperative wth regard to Transconis entries

fromits Hong Kong exporters.

| f Commerce reviews entries of nerchandi se froma non-nmarket
econony, it can satisfy the notice requirenment by designating the
entities in a notice of Initiation either by name or by a defining
phrase that is “reasonably cal cul at ed, under all the circunstances,
to apprize interested parties of the pendency of the action and
afford theman opportunity to present their objections.” Millane,

339 U.S. at 314 (citations omtted); see Transcom CAFC, 182 F. 3d at

881-82; Transcom CT, 24 T __ ,  , Slip op. 00-146 at 23-32.

The phrase “[a]ll exporters of TRBs fromthe People’ s Republic of

China [were] conditionally covered by this review,” included in the

Notice of Initiation, was a defining phrase that, under the
circunstances, satisfied the notice requirement by reasonably

alerting the entities to the pendency of the review. See Transcom

CAFC, 182 F.3d at 881-82; TranscomCIT, 24 T __ ,  , Slip op.

00- 146 at 23-32. The phrase inplies that the scope of the review
could be enlarged to enconpass any entity that Comerce itself
could nake subject to the review in addition to the entities

properly designated in the request for review by the interested
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party. See generally, Transcom CAFC, 182 F.3d at 880, 883;

Transcom CT, 24 AT ___, _ , Slip op. 00-146 at 21-23; Def.’s

Mem at 48.

The Notice of lInitiation also included a scope-limting

statenent that Commerce was “not initiating an admnistrative
review of any exporters and/or producers who were not [ properly]

named in [the] reviewrequest” by Tinken. Notice of Initiation, 60

Fed. Reg. at 42,500-01. Two alternative meani ngs coul d have been
inferred fromthis statenment: (1) Comrerce expressly limted its
right of review to only the “132 and nine conpanies”; or (2)
Commerce expressly limted its right of reviewto only the “132 and
ni ne conpanies plus a certain class.” In sum the scope-limting

statenent that Commerce was “not initiating an admnistrative
review of any exporters and/or producers who were not named in
[the] review request” by Tinken potentially conflicted with the

inmplied neaning of Conmerce’s scope-enlarging statenment that

“Ia]ll exporters of TRBs from the People’s Republic of China
[were] conditionally covered by this review” 1d. at 42,500-01,
42, 503.

Wil e the particular circunstances of this case m ght all ow an
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interpretation harnonizing these inconpatible statenments,® the
outcone renmmins the sane: the notice provided by Commerce was
procedurally insufficient with regard to Transconis entries from

its Hong Kong exporters.

The Court believes that Comrerce’s statenent that “[a]ll
exporters of TRBs from the People’s Republic of China are
conditionally covered” signified Cormerce’s desire to enlarge the

scope of the reviewto enconpass entities other than those properly

°® It can be fancied that the reason for Commerce’s statenent
that “[a]ll exporters of TRBs fromthe People’'s Republic of China
[were] conditionally covered” was not a desire to enl arge the scope
of the review to enconpass the entities other than those properly
designated in Tinken's request but rather a desire to validate
Ti nken’ s usage of the questionabl e enconpassing term*®“exporters or
producers, . . . [that were] presently or previously part of or
includ[ed] within their nanes ‘ China National Mchinery Inport and
Export Corporation’ or . . ‘“Machinery Inport and Export
Corporation.”” Such |nterpretat|on allows a harnnnlzed r eadi ng of
the statenents that: (1) Comrerce was “not initiating an
adm nistrative review of any exporters and/or producers who were
not named in [the] review request” and (2) Comrerce deened “[a]ll
exporters of TRBs from the People’s Republic of China [to be]
conditionally covered” by the review In that case, the scope-
limting statement that Commerce was “not initiating an
adm nistrative review of any exporters and/or producers who were
not nanmed in [the] review request” narrows the scope of the review
to the “132 and nine conpanies plus a certain class.” Ganting
that, the entries from Transcomi s Hong Kong exporters would be
excl uded fromthe scope of the review because Transconi s Hong Kong
exporters were neither |isted anong the “132 and ni ne conpani es”
nor presently or previously part of or included within their nanes
the term “China National Machinery Inport and Export Corporation”
or “Machinery Inport and Export Corporation.” Thus, under this
interpretation, the aggregated | anguage of the Notice of Initiation
could not anbunt to adequate notice that Transcoms entries from
its Hong Kong exporters were subject to the review See Transcom
CAFC, 182 F.3d at 883-84.
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designated in Tinken's request, that is, entities neither on the

list of “132 and nine conpanies” nor on “132 and nine conpanies

plus a certain class.” See Transcom CAFC, 182 F.3d at 882;
TranscomdT, 24T ___, , Slip op. 00-146 at 24, 31-32; Def.’s
Mem at 48. This scope-enlarging statenent, therefore, was in

conflict wwth Cormerce’ s scope-limting statenent that Commerce was
“not initiating an admnistrative review of any exporters and/or
producers who were not [properly] nanmed in [the] review request”

subm tted by Ti nken.

Between two inconpatible agency statenents, as Wwth
conflicting statutory authorities, the nore specific one nust

prevail. . Smthv. Berry Co., 198 F.3d 150, 152 (5'" Gir. 1999)

(hol ding that anmong two conflicting statutes, the nore specific

statute prevails over the nore general one); see Kinney V.

Yerusalim 812 F. Supp. 547, 550 (E.D. Penn. 1993) (finding that
the nore specific agency regul ation supersedes the nore genera
provision). The degrees of specificity of the two statenents at
issue are different. The statement that Commerce was “not
initiating an admnistrative review of any exporters and/or
producers who were not [properly] named in [the] review request”
was a narrowl y-tailored concrete declaration. It provided that any
party not included on the list of “132 and ni ne conpani es” (or “132

and nine conpanies plus a certain class”) had no reason to be
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concerned about the outcone of the review Consi dering the
anbiguities inherently associated wth descriptive | anguage, one
can hardly make a statement nore specific than a list of nanes.®

See e.qg., Ayala v. United States, 980 F.2d 1342, 1344 (10" Gir.

1992); lssner v. Aldrich, 254 F. Supp. 696 (D. De. 1966); cf. S.

Rep. No. 95-1071 (1978), reprinted in 1978 U S.C.C A N 2676, 2705

(noting that a list of nanes anobunts to a precise statenent). By
the sanme token, when Comrerce expressly omtted Transconis Hong
Kong exporters inits list of “132 and ni ne conpani es” (or “132 and
ni ne conpani es plus a certain class”), it could hardly make a nore

preci se statenent.

Conversely, Conmmerce’s descriptive statenment that “[a]ll
exporters of TRBs from the People’s Republic of China [were]
conditionally covered” was intended to be a general, broader

statenent subjecting the entries fromindefinite entities Comrerce

6 Assuming that Tinken's request for review was only valid
with regard to “132 and nine conpanies,” the |list of these very
sanme entities was actually spelled out in the Notice of Initiation
and constituted a specific statenent. See 60 Fed. Reg. 42,501-03.
The effect would be the sane if Comrerce’s revi ew enconpassed “132
and nine conpanies plus a certain class.” The nere fact that the
terms “China National Mchinery Inport and Export Corporation” or
“Machi nery I nport and Export Corporation” provided by Tinken were
not recited in the Notice of Initiation changed nothing: the
content of Tinken's review request, a public docunent, was
avai l abl e and known to any entity in the industry and could have
been read into the Notice of Initiation through Commerce’s
statenent that “[a]ll exporters of TRBs fromthe People s Republic
of China are conditionally covered”. See Def.’s Mem at 4, n.3;
see al so supra note 5.
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was unabl e to designate specifically to the scope of the review’

See Def.’s Mem at 48; Tinken's Resp. at 10-11; Transcom CAFC, 182

F.3d 882-83; TranscomdT, 24 AT ___, , Slip op. 00-146 at 31

(citing to Def.’s Mm Opp’'n Pl.’s Mt. J. Agency R at 43,

Transcom T, 24 AT ___ ,  , Slip op. 00-146).

Consequently, the statenent that Comrerce was “not initiating
an adm ni strative review of any exporters and/ or producers who were
not [properly] named in [the] review request” was a nore specific
declaration than the statenment that “[a]ll exporters of TRBs from
the People’ s Republic of China [were] conditionally covered.” The
former statenment controlled the latter one and justified Transconi s

reasonabl e reliance. See Kinney, 812 F. Supp. at 550.

Furthernore, the sumof the conflicting statenents constituted
a not abl e devi ation fromthe | anguage Conmerce used in its previous
notices. Except for the notice of Initiation directly preceding
that at issue, all of Conmerce’s previous notices of Initiation did
not include any | anguage either enlarging or limting the scope of

rel evant reviews. See Transcom CAFC, 182 F.3d at 882. The notice

"“Definitions necessarily are i npreci se and anbi guous because
they attenpt to represent conplex concepts and nyriad factual
scenari os using the inprecise medi umof | anguage. |nprecision and
anbiguity are particularly common when . . . the concept underlying
the definition is both non-observable and qualitative in nature.”
Kevin H Smth, D sabilities, Law Schools, and Law Students: A
Proactive and Holistic Approach, 32 AKRON L. Rev. 1, 38 (1999).
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of Initiation directly preceding that at issue included no scope-
limting | anguage, it only provided that “[a]ll other exporters of
tapered roller bearings [were] conditionally covered . . . .7

Initiation of Antidunping Duty Adninistrative Reviews and Request

for Revocation in Part, 59 Fed. Reg. at 43,539. This statenent was

apparently included by Comerce to alert the industry to an

enl argenent of the scope of Commerce’s review. See Transcom T,

24 AT __, _ , Slip op. 00-146 at 27-29.

It was reasonable for a nenber of regulated industry such as
Transcom to assune that the inclusion of the new, scope-limting

| anguage into the Notice of Initiation at issue nmanifested

Commerce’s intent to anmend Commerce’s prior policy, curtail the
scope of the pending review and alert the industry accordingly.

Cf. Chevron, 467 U. S. at 845 (explaining that an agency may choose

to reconcile and foster inconsistent goals and policies).

Agency statenents provide guidance to regulated industries.
There is, however, a distinct difference between the neasure of
gui dance (and the ensuing industry responsibilities) created by a
narrow y paraphrased unanbi guous statenment and the neasure of
gui dance provided by a statenent that is broad, general and
descripti ve. An industry nenber is expected to contact its
regul ating agency and inquire if the industry nenber finds a

general descriptive term anbi guous and in need of clarification.
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See Transcom T, 24 CIT ___,  , Slip op. 00-146 at 26-31. An

i nquiry, however, is not expected if the statenent the agency nmakes
IS a precise pronunci ati on based on statutes, regul ati ons and case
| aw. | ndeed, it would be anonalous to expect a nenber of the
industry to inquire whether the agency is aware of the applicable
statutes, regul ations and perti nent case | aw, or whet her the agency
actually neant to nmake the unanbi guous statenent it made. |[If, in
addition to naeki ng an unanbi gi ous specific statenent, the agency
makes a conflicting general statenment, it has nobody to bl ame but

itself for the resulting confusion. C. ITT Wirld Communi cati ons,

Inc. v. FCC, 725 F.2d 732, 754 (D.C. Cir. 1984) ("[A]n agency does

not act rationally when it chooses and inplenents one policy and
decides to consider the nerits of a potentially inconsistent policy

in the very near future."); Hamin v. Hamlin, 192 N. Y. 164, 168

(1908) (holding that a statenent in a pronunciation by a tribunal
i nconsistent with another statenent in the sanme pronunciation
allows the affected party torely in good faith upon the statenent

nore favorable to the party’s contentions).

To sumari ze, the statenent that Commerce was “not initiating
an adm ni strative revi ewof any exporters and/ or producers who were
not [properly] named in [the] review request” gave each nmenber of
the industry constructive notice and an inplied promse that his

entries would be excluded fromthe review and |iquidated “at rates
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equal to the cash deposit of . . . estimated antidunping duties
required on that nmerchandise at the time of entry” under 19 C. F. R
8§ 353.22(e) if the industry nmenber was not properly identified in
Ti nken’ s request. The inclusion of the statenent that “[a]ll other
exporters of tapered roller bearings [were] conditionally covered”
created an elenent of confusion but did not change the nessage

ensui ng fromthe aggregated | anguage of the Notice of Initiation.

3. De Facto Adm ssion of Being on Notice
Tinken alleges that Transconis challenge to Commerce’s

Prelimnary Results® indicated that Transcom was aware that its

entries could be subject to the review. See Tinken Br. at 14. The

Court di sagrees.

According to its own regulation, Conmerce nust publish its
prelimnary results together with an “invitation for argunent.”
See 19 CF.R 8 353.22(c)(5). The invitation for argunent allows

“any interested party or U S. Government agency [to] submit a ‘case

brief’” contesting Comerce’s prelimnary results and to “present

in full all argunents that[,] in the submtter's view [, are]

8 Transcom entered its notice of appearance, arguing that
Commerce’s application of the default PRC rate was invalid with
respect to the entries from those entities that abstained from
responding to the questionnaires because they were not properly
designated in the Notice of Initiation and, thus, not notified of
the pending review. See Final Results, 62 Fed. Reg. 6186-87.
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relevant to [Commerce’s] final determnation or final results
7 19 CF.R 8 353.38(c)(1),(2) (1995) (enphasis supplied);

accord Prelimnary Results, 61 Fed. Reg. at 40,615. Nothing in the

| anguage of 19 C.F.R 8 353.38(c) requires the “interested party”
to be an entity negatively affected by Commerce’'s fina

determ nations. See generally, 19 CF.R 8 353.38(c). Moreover,

Comrerce’s own definition of “interested party” does not include
the requirenent. See 19 C F. R 353.2(k).° Tinken's interpretation
adds an el enent not contenpl ated by Conmerce to the | anguage of 19
CFR 88 353. 2(k), 353.38(c) and effectively substitutes
Comrerce’ s definitions with the i nplausible criterion based upon an
entity’ s predictions about negative determ nati ons Commerce could

make in the future.

9 According to Comrerce’s definition, the term
[i]nterested party neans: (1) [a] pr oducer,
exporter, or United States inporter of the
mer chandi se, or a trade or business association a
majority of the nmenbers of which are inporters of
the nmerchandise; (2) [t]he governnment of the hone
mar ket country; (3) [a] producer in the United
States of the |ike product or seller (other than a
retailer) in the United States of the |ike product
produced in the United States; (4) [a] certified or
recogni zed union or group of workers which is
representative of the industry or of sellers (other
than retailers) in the United States of the like
product produced in the United States; (5) [a]
trade or business association a mgjority of the
menbers of which are producers in the United States
of the Iike product or sellers (other than
retailers) inthe United States of the |i ke product
produced in the United States .

19 CF.R 8§ 353.2(k).
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In addition, the inference of notice fromthe nere fact of an
entity’'s comments to Commerce’s prelimnary results woul d have two
undesirable effects: (1) it would defeat the goal of 19 CF. R 8§
353.38(c) that ainms to encourage public participation in
adm ni strative process rather than to penalize participants; and
(2) it would circunvent the notice requirenents of 19 U S.C. 8§
1675(a) and 19 C.F.R 8 353.22(c), both of which provide that a
noti ce nust be given at the outset of areviewrather than inferred

post factumfromthe entity’ s eventual comments.

An entity’ s good faith subm ssion of a conment to Commerce’ s
prelimnary results made upon Comrerce’s own invitation should
neither be interpreted as the entity’s concession of being a party
adversely affected by the determ nations nor as an affirmation of
bei ng properly on notice. Holding otherwise would be as anomal ous
as stating that an amicus curiae admts being a properly served

defendant if he files a brief with the | eave of court.

1. Oher Contentions

O her issues disputed by Transcom and Conmerce include: (a)
Commerce’s right to subject Transconis entries to the “best
information available” (“BIA’) rate resulting fromthe failure of
Transcom s Hong Kong exporters to submt the information sought in

Commerce’ s questionnaires; and (b) a violation of Transcomis Fifth
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Amendnent procedural Due Process rights resulting from Conmerce’s

insufficient notice. See Pl.’s Br. at 28-37; Def.’s Mem at 52-57.

None of these issues, however, needs to be reached by the
Court because Commerce’'s notice failed the threshold issue of
procedural sufficiency. Commerce, therefore, is barred fromthe

i mposition of the determ nations nade in the Final Results upon the

entries from Transconis Hong Kong exporters and from the

application of the default BIArate to these entries. See Transcom

CAFC, 182 F.3d at 880-81 (stating that (a) “it would be
i nappropriate for the governnment to ‘resort[ ] to Bl Afor conpanies
whi ch were not specifically listed inthe [NJotice of [I]nitiation
and not issued their own questionnaires,’ since those parties would
have had ‘no actual or constructive notice’”; and (b) the court
“need not address Transconmlis argunent that the |lack of notice of
t he scope of the admi nistrative reviews violated Transcom s rights
under the due process clause of the Fifth Amendnent to the
Constitution, because . . . Commerce's conduct . . . violated
Commerce's statutory and regulatory notice obligations in

connection with the admnistrative reviews.”)

CONCLUSI ON

For the foregoing reasons, the Court finds the notice provided

by Cormerce in the Notice of Initiation procedurally deficient with




regard to Transcomis entries fromits Hong Kong exporters. This
case is remanded to Commerce to liquidate Transcomis relevant
entries at a rate equal to the cash deposit required on the

mer chandi se at the tinme of entry pursuant to 19 C.F. R 8 353.22(e).

NI CHOLAS TSOQUCALAS
SENI OR JUDGE

Dat ed: November 22, 2000
New Yor k, New York



